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ADVERTISEMENT 

PRESENT EDITION. 

WHEN the firft edition of the following Trea- 
tife was publiOied, feveral points of impor* 
tance remained doubtful ; rood, if not all, of tnefe 
have been decided in cafes which have fince occur- 
red ; the alterations rendered necelfary by thefe de* 
cifions have been made in the prefent edition, and the 
author is not aware that any thing material has been- 
Qfmitted whjch might be found ufeful in fucb a work. 

No. 4, Hare Court i *fimpU^ 
Trinity Term, I jg^. 


ADVERTISEMENT 

TO THE 

FIRST EDITION. 

TWO Trealifes are already before the public on 
the fubjeQ of the following flieets : Without at- 
tempting to appreciate, the refpe£lvve merits* of thefe 
Eertormances, or to cdmpare them particularly with 
is own, the author of the prefent publication feels it 
oeceflary to obferve, that the plan of his work dif- . 
fers very materially from either of the others. He 
^as endeavoured to produce a compofition, which, /* 
ivithout difgu(Ung the profeffional reader, may be "* 
cafily comprehended by men of buGnefs, and ferve 
IS an elementary treatile to the (ludent. In execut- 
ing this plan, he has giveii, under each divifion, an 
hiiiorfcal dedu£lion of the opinions which have been 
held on the point immediately under difcuflion, and 
concluded with the law as fettled by the lateft decif* 
Ions, where, in faft, it has been fettled. Where the 
|>oint remains ftill in doubt, he has ftated the argu- 
ments on both fides of the queftion. How far he has mc- . 
ceeded in the execution, the public only can decide. 

N», 4* Hiire CoMrt^ Temple^ 
OQohef^ 1790. 
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A 

TRE ATI SE 

ON 

THE LAW 

OF 

BILLS of EXCHANGE, and PRO^ 
MISSORY NOTES. 


CHAP. !• 

0/ik€ Origin and Nature ^Bills of Ex- 
CHANGE^tf;?^ Promissory Notes. 

IN the infancy of mankind, nature pointed 
out the iimple mode of exchanging one 
commodity for another, by a comparative ef- 
timation of their refpefiive values, di£lated 
'by the immediate wants of the parties to the 
exchange. But when the occupation of a 
mecchant became a di{lin6l profeflion, prof- 
pe£ls of a more diflant gain introduced ai 
more exa3 appreciation of the value of the 
feveral articles ; and a common ilandard, un- 
der the denomination of money, to which ev* 
ery thing elfe (hould be referred as its meaf- 
ure, appears to have been adopted at a ver^ 
early period in the hiflory of mankind. It la Cenefis* 
^.probabJe, from the low fbte of navigation. and 

B commerce 


ft NATURE, &C. OF BILLS OF EXCHANGE, 

commerce in the ancient world, that the only 
improvement, tiU long after the fubverGon of 
the Roman empire, was the redu3ion of the 
rude pieces of antiquity to a more commo- 
dious form, under the fan£lion of the Aate« 
It was referved for an oppreffed people, con- 
iidered as <he outcaBs ot mankind, in an un- 
enlightened age, urged by the neceflity of 
their fituation, to introduce into Europe at 
leaAf if not to give birth to, a method, by 
which the merchants, of regions the raoll re- 
mote from each other, could convey the means 
of procuring the value of their commodities, 
without the inconveniency of tranfporting 
v:riel u zi S^^^ ^^ filver. About the middle, or towards 
c. 1$! ' ' the end of the thirteenth century, the Jews, 
driA^en by the exaflions of the Prince, from 
England and France, took refuge in Lorn- 
bardy, and from thence gave to merchant 
firangers and travellers, fecret letters on thofe 
to whom they had entrufted their efTcfls in 
the former countries; who honourably <lif- 
charged the truft repofed in them, by comply- 
ing with the orders contained in the letters. 
In the courfe of time thefe letters received a 
fixed form, and had conferred on them the 
came of Bills of Exchange. 

It is by means o\ thefe bills of exchange, 
that money ts now ufually remitted from one 
country to another.; The parties to them are 
generally four, two at the place where the bill 
is drawn, and two at the place of payment ; 
as where A, a merchant^at Amflerdam, ow»s 
moaey to fi, a mer<chazxt in London^ inllead 

of 
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of fending the money in fpecie to B, he ap« 
plies to C, anothct merchant at Amflerdam, 
to whom D, a (ourth pcrfot), refiding in Lon* 
don* is indebted to an e^ual amount ; A pay» 
to C the money in quefiion^ and receives trom 
him a biU direSed to D to pay the amount to 
B, or to any one appointed by htm, who fends 
it to his correfponaent B, with an order that 
the money be paid to him by D. 

But it Frequently happens, that only three 
perfons are concerned, as where A, refiding 
at Amfierdam, and wifhing to remit money to 
B at London, for goods bought of him, and 
having C, a debtor alfo at London, addrefles 
his biU to the latter, defiring him to pay the 
fum mentioned to B, or to his order^ to whom 
he then fends it by letter. 

Or if I be at flxeter, and intending to go Bctwct^ 
to London, and wanting money, I may tale 45^* 
it up of a friend at Exeter, and give him bills 
drawn on myfelf, payable to whomlbever he 
ibai] appoint in London* 

There may alfo be only two parties con- i s^]^, t$i 
cerned in the formation of a bill, as where > Mod. i^ 
the perfon making it defiies another to pay to ^*' ^**** 
hijnfelf or to his order. ! 

A Bill of Exchange therefore mav .ju^^ » 
be defined, to be an open letter of requeft, ad- change, ^ 
drefled by one perfon to a fecond, defiring whit, 
him to pay a fum of money to a third, or to 
any other to whom that third perfon (hall or- 
der it to be paid : or it may be payable to 
bearer. 

The perfon who makes xhc bill is called 

the 
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the dratver: lie to whom it is addrefied the 
drawee; and if he undenake to pay the a- 
roount, he is then called the acceftor. The 
perfon to whom it is ordered to be paid is 
called the pOyee^ and if he appoint another to 
receive the money, that other is called ihe in- 
dor/ee, as the payee is with refpeS to him the 
ihdorfer ; and any one who happens for the 
time to be in pofTelbon of the l)ill, is called 
the holder of it. 

The time at which tfaef payment is limited 
to be made is various, according to the cir- 
cumftanccsof the parties, and the difiance oF 
their refpeElive refidences. Sometimes the 
money is payable at Jlght^ fometimes at fo 
man)^ days after fight ; at other times, at a 
certain di fiance from the date. Ufanceit the 
time of one, two, or three months after the 
date of the bill, according to the cufiom of 
the places between which the exchanges rtiti. 
Double or treble ufance, is double or treble 
the ufual time, and half ufance is haii^the 
time. 

Usance between London and any part of ' 
France, is thirty days after date. 

Between London and the following pla- 
ces, — Hamburgh, Amfterdam, Rotterdam, 
Middleburg, Antwerp, Brabant, Zealand, and 
Flanders, — is one calendar month after the 
date of the bill. 

Between London and Spain and Portu- 
gal, two calendar months. 

Between London and Genoa, Leghorn, 
Milan, Venice, and Rome, three* calendar 
months. 

Th £ ufance of Amfterdam, on Italy, Spain 
and Portugal, is two months. 

On 
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On France, Flanders, Brabant, and on any 
place in Holland or Zealand, is one montli* 

On Frankfort, Nuremberg, Vienna, and 
other places in Germany, on Hamburg and 
Breflau, fourteen days after fight, two uiance 
twenty-eight days, and half ufance feven. 

Half ufance, when the ufance is one 
month, fhall contain fifteen days, notwith* 
{landing the inequality in the length of the 
months. 

Where the time, after the expiration of 
which a bill is made payable, is limited by 
months, it mull be computed by calendar, not 
lunar months : Thus, on a bill dated the firft 
of January, and payable at one month after 
date, the month expires on the firil of Feb- 
ruary. , 

On this account it is faid in feme books, 
that where the bill is dated the lad day of a 
month, fome difficulty may arife from the 
manner in which that laft aay is expreifed, 
on account of the inequality in the length of 
the months : Thus in cafes of bills payable 
one month after date, if the date be fimply 
the laft day, and the number of the day be not 
exprefled, it is faid the month expires the laft 
day of the fucceeding month ; as if it bear 
-date the lafi day of ^bruary, the time does 
not expire till the 31ft of March ; but if the 
numier of the day be expreffed, the month* 
expires on the day correfponding in number 
to the date : as li the date be the 28th of 
February, the time expires on the 28th ot 
March. — On the fame principle it would 

B 2 feem 
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feera, where the date is the Qift of March, 
the time will not expire till the firft of May, 
but where it is the ta/l day of March, it ex- 
pires the 30th of April. 

But this diflSculty can hardly ever occur 
in pra£lice, as it is apprehended the in fiances 
of Dills dated the loft day of a month are very 
rare; and where one moRth is longer than 
the fucceeding one, it is a rule not to go, in 
the computation, into a third : Thus, on a bill 
dated the 28th, 29th, 30th, or 31ft of Janua- 
ry, and payable one month alter date, the 
time expires on the 28th of February in com* 
mon years, and in the three latter cafes, in 
leap year, on the 29th. 

THE general rule of law is, that when com- 
putation is to be made from an a6l done, the 
day in which the a6l is done muft be includ- 
ed ; becaufe the law, unlefs to prevent mif- 
chief or inconvenience, admitting no frafiion 
of a day, the a6l relates to the firft moment of 
the day, and is confidered as done then. But 
When the computation is to htfriM the day 
itfelF, the natural trbnftrudion ot the words 
iriaports that the day mufi bie excluded : thus 
where a Ifeafe is made to tommcnct/rdm the 
day of Ihe date, the day is excluded, and it 
begins the next day, but if it be to commence 
from the mahitg, the day iis included. — With 
refpeft to bills of exchange, however, the cafe 
is diiBFerent : The ciiftom of merchants, which 
makes part of the taw of the land, being, \hkt 
where a bill is payable at fo many days after 
fight, or frpm the d^tt, the day of prefentment 

or 
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or of the date Is^ excluded. Thus where » 
bill, payable ten days afier fight, is prefented 
on the firft day of a month, the ten days ex- 
pire on the eleventh ; where it is dated the 
iirfl, and payable twenty days after date, thefe 
expire on tne twcnty-firtt. Where there is no 
date, and the payment is direfied to be made 
fo many days a/ur date, the date is taken to 
be the day on which it iflued. 

The vernal equinox, as the year was reSi- Old indNew 
fied by Julius Cefy, happened to fall, in the Style, 
year 325, c^ the 2 id of March : But from 
caufes which it is foreign to the purpofe of this 
treatifeto explain, in 158a, the equinox hay. 
ing changed from the fiift to the 11th of 
March, Pope Gregory XIII. ordered ten days 
to be taken out of the calendar, and the 1 ith 
day of March to be reckoned as the fi 1 ft. This 
edi£l was generally obeyed by the nations ' 
\Aix> acknowledged his authority, bpt moft of 
the Proteflant countries continued the former 
method of reckonihg their time, and from 
hence arofe the different modes of computa- 
tion, which now obtain in Europe under the 
denominations of Old and New Style. Since 
the days nf Gregory, the equinox nas receded 
otit day, fo that there are eleven days of dif- 
ference between the Old and New Style ; or, 
in other words, the firft day of any month ac- 
cording to the Wfrf flyl^ is the twelfth accor- 
ding to the new* 

O L D Style now prevails in Mufcovy, Den- 
mar k,HoifteiD| JHlamburgiUtrechty Gueldres, 
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Eaft Frieflaod, Geneva^ and in all the Protec- 
tant principalities in Germany, and the Can- 
tons of Switzerland. 

N£W Style, in all the dominions fubje£l 
to the Crown of Great Britain, in Amiter- 
dam, Rotterdam, Leyden, Haerlero, Middle- 
burg, Ghent, BruiTels, Brabant, and in all the 
Netherlands, except Utrecht and Gueldres ; 
and in France, Spain, Portugal, Italy, Hun- 
gary, Poland, ana in all the Popifli princi- 
palities oi' Germany, ai^id the Cantons of 
Switzerland. 

Where a bill, payable at a certain time 
from the date, is drawn at a place ufing one 
flyle, and remitted to a place ufinff the other, 
the time is to be computed accordmg to the 
ftyle of the place at which it is drawn. — ^Thus, 
on a bill payable the ift of March, old fiyle^ 
and payable here one month aiier date, the 
XBonth is to be reckoned from the twelfth pi 
March, becaufe that day, according to the 
new flyle, coriefponds to the firfi according: 
to the old.*- 

Sometimes the drawer of a bill makes 
the date both according to the old and new 
ftyle, writing the one above and the other be- 
low a fmall line drawn between them, thus ; 

18 ^ March 28 

stg April 8 

Where 

* Beawct, in ttii Lex Mercatoria,page 4S4, fed. 45]t« 
fays, that a ktU ^p^le ea ft certain day» it due on tb€ 
4a^ mentiooed, according to tkc ftyle of the place as whic(|, 
it It drawn, whith fccBi contrary to the rsftloA aad a«« 
lure 9i the tJiinf • 


Where a bill is payable at a time after 
fight, there can be no difficulty '^ the time 
muA evidently be computed according to the 
Ilyle of the place where it is payable, 

A CUSTOM has obtained among merchants, i>«yt •! 
that a perfon to whom a bill is adSreffed.Chall Gmc^ 
te allowed a Kttle time for payment, beyond^ 
the tenri mentioned in" the bill, called days of 
grace. But the number of thefe days varies^, 
according to the ^uflom of difierent places. 

Gii£ AT BHiT ArN, keland, Bergamo, and 
Vienna, three days. 

FRAHkFORT, out of the time of the fair^ 
fdurdays. 

Le z PsicK, Maumburg, and Augftarg, five- 
days. 

YEN ic^; Amfierdam, Rotterdam, Middle* 
burg, Amwerp, Cologn, Breflau, Nuremberg, 
and Portugal, fix days. 

Dantzick^ Koningiberg, and France^ 
ten days. 

Hamburg and Stockholm, twelve days» 

Naples eight, S^ain fourteen, Rome nf- 
teen, and Genoa thirty days. 

Leghorn, Milan, and fome other ptacer 
in Italy, no fixed number. 

Sundays and holy days are iiycluded ia 
the refpitedays at London, Naples, Am iter** 
dam, Rotterdam, Antwerp, Middleburg, Dant*^ 
zick, Koningiberg, and France, but not at Ve- 
nice, Cologn, Breflau, and Nuremberg. At 
Hamburg, the day on which the bill fails du& 
makes one of the days of gcace^ but it is not 
fo elfewhere^ 
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Im England, tf the laft of the three days 
happens to be Sunday, the bill is to be paid 
on Saturday, 

But bills payable at fight, are to be paud 
without any oays of grace 
Form «f '^^i^ Ay'^ admits of feveral variations* ac- 

Biiit of Ei- cording as one or more bills are granted for 
change, jij^ f^nic fum ; or according to the time of 
Sir*'* payment, or the place of payment, (though the 
latter be feldom mentioned) as, at bis owo 
lioufe— at the faoufe of A. B. &c. or accor* 
dinff to the fpecie in which payment is to be 
made, as in ^£ngli(h moneys French money, 
tec, or according to the difierent kinds oi 
value received for them; for though bills in 
Britain bear only value received^ in general^ 
yet bills drawn in other countries ufually par- 
ticularize whether the valoe was given in mo- 
ney, goods, or bills, or according to the num- 
ber of perfons concerned in the bill ; for bills 
may be d^awn by and upon, and payable to» 
not only tingle peifons, but alfo perfons in 
company or co-partnerfhip ; or according as 
the perion on whom it is drawn is to expe£k 
further direflion or not from the drawer, and 
fo run thus : as per advice Jrom your humble 
Jervant : qr thus : as per adtncejrem A. B» 
or, without fur thir advice. 

Bills ot Exchange are diAinguiflied by 
the appellation o\ foreign and inland bills ; 
the firft being thofe t^ch pafs from one 
country to another, and the latter fuch as pafs 
between parties refiding in the fame country. 
The univerfal confent ol merchants had eftab- 
liibed a fyftem of culloms relative to y^^r^zVn 

bills^ 
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l)ill% which was adopted as part of the law in 
every commercial flate. 

Though the obje3 of Bills of Exchange 
was at firft to be the medium of remittance 
ietween diffcrtnt countries^ yet in Italy, Get- 
many, and France^ where the trading cities, 
though included witbiti the limits of an ex« 
tended government, were in effefi under the 
4iifiin£l jurifdidion of fovereigns independent 
of one another, the merchants of different ci« 
ties of the^ame country very foon adopted 
them in their mutual tranfamons, and they 
were in every refped confidered in the fame 
tight in the one cafe as 4n the other. But in 
this country, which was united under one firm 
government, where in the infancy of com- 
merce, the tranfa61ions of one trading town 
with another were of but little importance ; 
andwhere, from the better regulated police 
and eafier communicatiori between the dif. 
ferent parts of the kingdom, gold and filver 
could be conveyed with greater fafety ; it ap- 
pears that this mode of negociatioa was in- 
troduced at a very late period; for Loid Chief Mich. 
Jufiice Holt is reported to have faid, that he * Anne. 
remembered token afiions on inland bills of ^ ^®^' *•*' 
exchange firft began,fo that inlai^ bills them- 
felves cannot be fuppofed to ha^ been very 
Irequent before the reign of Charles II. And 
when they were introduced, they were not 
regarded with the fame favour zsjbreign bills, 
difiering in fomecircum dances, of which no- 
tice will be taken in a fubfequent part of this 
treatiiie. At length, however, the legiflature, 

fcnfible 
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A ic 10 W. fenfible of the advantage arifing to tcadte 

«" 4 A0 '^^"^ *^* mode of payment* by two different 

1,0. ' fiatutes, fct them on nearly the f^me footing 

.with foreign ones ; fo that what wasi the law 

and cufiom of merchants with refpe£^ to the 

,cne^is now, in moft refpe£ls, the eftab)i(hed 

-law ot the country with refpeS to the other. 

Th£R£ is.' however, one circumftance in 
which they differ with refpeft to praflice : 
•Inlaild bills are generally fingle, there beipg 
rOnly one oi the lame tenor and date, whereas 
foreign bills are ufually in fets, confifiing of 
three bills of the fame tenor and date, a meth* 
t>d adopted bj way of precaution to guard a- 
gainft the ri& of mi (carriage. 
Lei Mciw The following precautions are recom- 
catoria^ .mended by Beawes, in the drawing oi a 
45I- Bill of Exchange : ift, That it have its 

date rightly and clearly expieffed. sdly, 
That it have the name of the place where it 
.was made, gdly, That the fum be expreffed 
fo diilindly, both in words and figures, that 
no exceptions can be taken againil it. 4th]y; 
That the payment be ordered and. command «-• 
ed. ^thly, That the lime ot payment be not 
dubioufly expreffed, nor fooner nor later than 
has been Mreed on. 6thly, The perfon re- 
mitting th Aill mull particularly obferve, that 
rthe name oi the perfon to whom payment is 
, to be made, be properly fpclled ; or ii it be 
made to his order, that thole words be clearly 
written. 7tbly and 8thly, He mufl obferve 
whetho' his own name be there, and the value 


^him be expreffed. ^Aly, He muft obfcrve 
Ihat the bill be fubfcribed by the drawer.— 
lothly. The tlrawer muft principally look to 
the direSlon 6i the bill, that it be true«and 
dire^^ed to the >ight pcrfon. 1 ithly, T+icy 
cauft both obferve, th^t the place where th'e 
fnyment is to be made (and the^coin or fpecie 
In which liie bill is to be paid) be lully e&<- 

( relied in the fuperfcription or body of the 
ill ; and if the drawer draw upon -one not 
living at the place where the bill is intended 
to be paid, then the remitter mud obferve, that 
as well the place where the perfon lives that 
is to pay, as the place where payment ii tobkf 
made, be exprefied. 
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The following are Examples of the differ- 
ent kinds of Bills, 


Ko.l. 


^London, January 18/A, 1782. 

Exchangtfor £'SP SlerL 

At fight (* of this my only Bill of Ex- 
fhangie) pay to Mr. John Rogco. or order. 
Fifty Pounds flerling, value redBed of him, 
tnd place the fame to account, as per advice 
(or without further advice) from 

SamU£L S&(NN£R« 

Tc Mr, jfames ^enkins^ 
Merchant^ in Briftol, 

C No, 

* This n not alwap infertef* 


1^ KATURB, &C. OF BILLS OF £XCHANG£| 

London, the i%tk of January, 1782* 

Exchange for 10,000 Lw, TournoiftSm 

At fifteen days after date (or at one, two, 
&c. ufances) paythis my fir & Bill of Ex^ 
change, (fecond and third of the fame tenor 
and date not paid) to Meflrs. John Rogets and 
Co. or order. Ten Thoufand Livres Tour- 
noifes, value received of them, and place the 
fame to account, as per advice from 

Thomas Bencrajt. 

To Mr. Henry KenJricA^ 
Banher^ in Paris. 


No. II. (2 J 


london, Jan. i8i/i, 1782. 

Exchangefor 10,000 Liv, Tournoifes. 

At fifteen days after date (or at one, two, 
-&c. ufances) pay this my fecond Bill of Ex- 
change (the firft and third of the fame tenor 
and date no^aid) to Meffrs. John Rogers 
^nd Co. or^p^, Ten Thoufand Livres Tour- 
noifes, value received of them, and place the 
fame to account, as per advice from 

Thomas ££NCRArT. 

To Mr. Henry Kendrick^ 
' S-inicr., tn Paris^ 
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No. II. (3) 

London^ Jan. 18, 1782. 

Exchange for 10,000 Liv. Tournoifis. 

At fifteen days after date (or at one, twcff^ 
&c. ufances) pay this my third Bill ot Ex*- 
change, (the tiift and fecond of the fame tenor 
and dale not paid) to Meffrs. John Rogers and 
Co. or order, Ten Thoufand *Livres Toun- 
noifes, value received of them, and place 
the fame to account, as per advice from 

Thomas Bekcrafx. 

T0 Mr. Henry Kendrick^ 
Sankcr^ in Pans, 


No. III. 


London^ January i8//i, 1782. 

Exchange Jer D. looo. 

At ufance pay thi.s my firft of Ex^chango 
to 'Mr. Ignatio Teflori, (or to the procuration 
of Mr, Ignatio T^ftorij One Thoufand Du- 
cats Banco,, value received o{^lr. Gregory 
La man, and place it to accoun^Vs per advicj^ 
from 

Nicholas Reubens. 

To Mr. Jfames Robotiom^ 
Merchant^ in Venice^ 

No. 


No. IV. 
London^ January \%th^ 1782. 

Exchange Jot iGoo^perooo R^s* 
At thirty days fight, (pr ulance^ &c.) pay 
ibis tny firfi of £xch^ge» (fecond and third 
a3 above), to Samuel Fairfax, Efquire, or or* 
der, One Thoufand Six Hundred Mil-Reas» 
value received of ditto, and place it to ac.« 
fiount, as^ pel advice from. 

Jeremiah Tomlinsow* 

To M^Jfrs, Brown and Blacky 
Altrckants, at Ljjbim* 


tm 


No. V. 

London^ January 18/A, 178a. 

lLxckang€fpr£. «73. tss^Jferl. 4/ 3$ -St. 
7 G. per £.Jterling^ 
At twaufo's and a hdlF, pay this my fii ft 
01 Exchange, (fecond, &c.):toMr. Jofeph 
Jacobs, or order. Two Hundred and Stvcnty- 
Three Pound^Fif teen Shillings fterl. ai thirty- 
five (hillinJBhd feven groota per pound fter. 
ling, value r^eived of Mr. James Merry man, 
and place it to account,, as per advice from 

JOBJI JOHHSON* 

To Mr. David HilK 
Merchant at Amfttrdam. 


ANB PROMISSORY NOTSS. ^7 

No. VL 

No, 4. London^ 22d Sept^vtbtr^ '^7^9' 

For £. 200 Sterl, at 35 Sh. Fkmijhw 
Two months after date of this my fivft ol 
Exchange, (fecond, &cj pay toD. E. or or- 
der, at his own houfe. Two hundred pound* 
fieri, at thirty-five {hillings Flemifh per 
pound ilerling, value received of him» and 
pafs the fame ta account, as per advice fronS' 

Your's, &c. 
A.*- j0w> 
To Mr, Peter Par^ 
Merchant, at Arnjlerdarn^^ 


No. VIL 


^ No. x^ London, Sept, ^2 ^ty 6^, £.2001 
Pay to me, A. B. grocer, in London, or 
order, on the fir ft day of November next, the 
fum ol Two Hundred Pounds in goods of 

Your humble fervant. 

To G. H. Vintner,. 
In Weflminjler. * 

Accepts' G. IT. 

As 

*" It IS ufual when tht drawer draws a bill or draff on 
a- banker, or on a perfon on whom he ufually drawS| 10 
Boimbct tht bill io this manner* 

C a- 
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Origin ef 

Promiflbij 

JNotct. 


6 Mod. 
30. 
a ADoe. 


▼id. f St!k. 
.129. a Lord 
!Raym. 

>S7. 759» 
s<n(f pream- 
ble to ) if 

4-d«m. c. 9 


As commerce advaiK:ed in its progrefs, the 
multiplicity of its concerns rccjuirci, in 
in many inflance^, a lefs complicated mode 
of payment than by Bills of t^xchange. A 
trader, whofe fttuation and circumftances ren-' 
dered credit from the merchant or manufac* 
turer whcrfapplied him with goods, abfolute*^ 
Jy necellary, might have fo limited a connec* 
tion with the commercial world at large, thai 
be could not eafily fwnifh his creditor with 3$ 
Bill of Exchange on another man ; hut his 
own refponfihility might be fuch, that his fim- 
ple promife of payment, reduced to writing 
ior;the purpofe of evidence, mighibe accept* 
ed with equal confidence^ as a bill on another 
trader : Hence,, it may rcj^onably be conjee^ 
tared, Promiflbry Notes were at firft introdu- 
ced ; and the period of their introduftion ap» 
pears to have been about 30 years before the 
reign pf Queen Anne. 

APromissory Note may be defined to 
bjS an engagement in writing to pay a certain 
fum of rooney mentioned in it, to a perfoii 
named, or to his order, or to the bearer at 
large ; and at firft thefe notes weie confider- 
ed only as written evidence ot a debt ; for it 
was held that « Promiflbry Note was not af- 
Cgnable or indorfible over, within the cuilom 
of merchants, taany other perfon, by him la 
whom it was made payable ; and that if, in 
/aSf i\hch a note had been indorfed or aflign- 
edover, the perfon to whom it was fo indor- 
fed or afligned, could not maintain an a^ion^ 
within the cuftom, againft the perfon who 
firft drew and fubfcribed the note j and that 

'whhiq 


wkWn the fame caftom even the perfoft fo 
ivhom it was made payable could not main- 
tain fuch ditiion. But at length they were 
recognized by tlie legjftftture, and put on the 
fime footing with inland Bills ok Exchange,, 
by a ftatute which enafts, •* That ffom the ^ & 4 auih ^ 
"fiift of May, 1705, all nofes in writing c. 9. made 
•* made and ficned by any perlon or perfons, pcrp^t^al 

body pontic or corporate, or by the lervant ^ ' ^ ^ 
** or agent of any corporation, banker, gold- 
" fmith, merchant, or trader, uA;taHv intruftcd 
*' by him, her or them, to fign fuch tVomiflbrv 
•* Notes by him, her or them, wl»ercby faca 
•* perfpn or perfons, body politic or corpa* 
** ate, hi», her or their fcrvant or agent as a*- 
** foreiaid, doth or SkaiU promife to pay, to 
^ any other perfon or peifons, body politic 
** and corporate, his, her or their order, or 
** to bearer, any fum of money, mentioned 
^* in fuch note, (kali be taken and conAru^ 
*' ed to be^ by virtue thereof^ due and paya* 
•* ble to any fuch perfon or perfons, body 
*' politic and corporate, to whom the lame- 
•* is made payable ; and alfo every fuch note. 
*' (hail' be aflignable or indorfible over ia 
** the fame manner as Inland Bills of £x<- 
^ change ; and that the perfon, &c. to whom 
** fuch fum is by fuch note made payable, may 
^ maintain an attioa for the fame, in the fame 
'* manner as they might do on an Inlacd Bill 
" of Exchange^ made or dravrn according to 
•* the cuftom oi merchants, againft the perfon 
••or perlons,body politic and corporate, who 
^ or whofe ageut finned die fame ; ard thatt 

**any 
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** any perfon, &c, to whofn*fuch note is in» 
•^* dorfed or afligned^ ©r the money therein 
** mentioned, ordered to be paid by indorfe- 
" ment tJ^ereon, may maintain an aflion tor 
** fuch fum of money, either again ft the per- 
*• fon, &c. who or whofe agent figned Inch 
•* note, or again ft any of the perfons who in* 
^ dorfed the fame, in like manner as in cafe» 
•* of Inland Bills of Exchange.*' 

PROMISSORY NOTES are in ihefe forms* 

£- 10.. 

London, December 15, 1789; 
I PROMISE to pay G. F^ or bearer, on de-^ 
fliand, Ten Pounds, for value received. 

S. R^ 


£', 30. 12. 5. 

London, January 1, 1790: 
Two months atter date, we or either ot 
x\s promife to pay to Mr. C. B, and Co. or 
order. Thirty Pounds Twelve Shillings and* 
Sixpence, value received. 

D E. 

Tia. ti Ti LL tlie twenty-third of George III. thefe 

Ceo. 3. c. notes and bills weie written on a plain piecs 
43. of paper undamped : By a ftatute made ia 

that year, certain duties were impofed on ev- 
ery piece oi vellum, parchment or paper, on 
which Bills and Notes, falling under certain 
deicripiions, fliould he wiitien, engrolfed, or 

printed. 
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Jointed. By a. fubfequent Aft thefe duties a v Cf. i*. . 
are taken oft and others wpo&d in: their *' ^^' ^' ^ 

Head. 

By this latter fiatute, the duties on Inland 
Bills and- Notes vary according to the differ* 
cnt clafles into which they are diftj^ibuted^ by 
the provifions of the fame ftatute. 

One diAinfiienis marked between thofe 
in which the Aim exprefled does not exceed 
£. 200, and thofe in which it exceeds that fum*. 

Of thofe in which the Aim does nvt ex^ 
ceed £, 200 there are two genera) divifions ;. 
thofe payable on demand^ and thofe payable 
otkerwyt than on demand. 

Of thofe payable on demand 2l diflin£ljon 
is made between Bills of Exchange, Drafts 
or Orders, for the payment of moHey on dt* 
mand, ami PromJ^ory Notes, or ^M^r Notci 
for the payment ot money to the bearet on de* 
tndndm 

The latter kind may be re-iffued without viJ.f 7»*i 
being fubjefl to the duty aTecond time % and $« 
the holder has the fame remedy foi the recov- 
ery of the fum exprefled in them, after their 
being re-iCTued* as he would have had' at firfl. 
But of thefe there are two claifes-— thofe 
which may be re-iOued from lime totinie, af- 
ter payment at the place where they were firji 
iff'ued ; and thofe which may be re-iUued 
trom time to time, after payment at the fame 
place ^ of any other place y than where they 
were fir ft ilTuedk The fii ft may be for fums 
not exceeding^. 200^ the fecond for fums 
not exceeding £^. 30. 

Dtttiea. 


te NATUHE, &C. OF BILLS Of E:?(CHANC7^ 

yj4.f. afb DutiesonBilUofExchange^Dralts or Orders^ 

for the payment ot Money on demand. 

For any £libi amounthig to 40^. Botfxce«dtog $ 

Guineas ...-. . 9 ^ 

»■ ■ eiceeding 5 Cuineaa, ' " £ 3'^ o 6 

■ ■■ exceeding^. 30 — 50 o 9 

♦ I eicccding ^o ——•-—-—- 100 i o 

■ exceeding 100 — - too i & 

for any ium from • zoo upwards - • a o 

Duties on Bills of Exchange, Drafts or Or- 
ders, payable olhtrwifc than on demand^ 

' and Promifl'ory Notes, o\ other Notes, pay- 
able otherwife than to the bearer on. dcm. 
viand. 

9t>r any fum am^unting^ to 401* net exceeding 

^3P--, . . . o« 

exceeding j^ 30 ■ 50 © SI 

■ — exceeding 5p ■■ 1-00 1 O 
•f 1 ■ ' ' — • exceeding 100 — ■> aoo i 6 

For any fum from • aoO upwards - • 20 

Duties on Promiflbry or other Notes payable 
to the bearer on. demand, and re-iffuable 
from time to tirne^ alter payment at the 
place where they were firft iltued. 

*. di, 

Tor funvf amounting to 4P« not exceeding ^ 

Guineas --,. - . 03 

— ■ ■■ — exceeding- 5 Guineas ——^. 30 o & 

■ eyceedtng^, 3c> » 50 c* 9 

■ — exceeding. 50 ■ — 100 i o 

*' ■■ cxGccdiDg loo >* aoo I ^ 

Duties 
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JDuties on promiffory Notes, or other Notes, 
for the payment of ojoney to the bearer oH 
demand^ re-ifluable from time to time, after 
any payment at the yimtf place, or any ^A. 
er place than wliere they were firflf ifiued. 

With refpe^l to Foreign Bills, drawn hf re in 
fets according to the cuftom of merchants^ 
every Bill of each fet is fubjeQ tc^a Stamp 
Duty as under: «' ' i 

9. d, 

For fums not exceeding^. 100 o 6 

for funis exceeding - i r-o not exceeding jf .loo o 9 

■ ■ ■' — aoo - - • I o 

The duties are payable by the drawers or^- ^^ 
makers of the bills or notes relpe6tively ; and 
the fheet or piece of vellum or parchment, or ^' ^* 
the iheet or piece of paper, on which the bills 
or notes are ingroffed, written, or printed, 
muft be ftampedi^fjftf thefe are diawn ; and 
the Commiffionersand their officers aYe pro- 
hibited from llampinff any vellum, &c. at 
any time after any Bill of Exchange, Promif- 
iory Note, or other Note, Draft, or Older, 
fhall be ingrofTed, written, or printed thereon. 

And it is enabled, that no Bill of Ex- 
change, Promiffory Note, or other Note, 
Draft, or Order, liable to the duties, fhall be 
pleaded or given in evidence in any court^ or 
admittsd in any court to be good, ufeful, or 
available in law ot equity, unlefi the vellum, 
&c. on which it (hall be ingroffed, printed, 
written, or made, (hall be flamped with a 
lawful (famp to denote the rate or duty, or 
ibme higher rate or duty in the A£l contained. 

Ix 
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£4. It IS IrkfcWife ehafted,that if afty Bill &c. 

for the ]payinent ol any fum amounting to 
40s.- or upwards, be engroffed, &c. On veU 
iun),&c. which (hall not be ftampeH, &c.or 
which (hall be Aamped wrth a ft mp of a 
lower denoinination 6T Value than by the Aft 
iif^^^ed, t^bere (hall be due, adfwered and 
^Bfdto hrs Majefty, -ftc'thelQli rate or d»ty 
chargeable thereon, which (hall be-payable-by 
and charged upon all and every perfon or 
perfons, feverally and refpeflively, ivlio (hall 
draw or make, and titter and negociate, or 
caufe to be drawn or made, and uttered and 
negociated, any fuch Bill, &c. on fuch vel- 
lum, &c. not ftarnped, or ftamped with fuch 
lower duty, his, her and thetr refpefclive exe- 
cutors, adminiftrators and affigns. 

And any perfon who (hall write or fign, 

^ or caufed to be written or figncd ; or who 

' fliall aQcept or pay or caufe to be accepted or 

>aid, any of thefe inftimments, without the 
fr&fer ftamp, ftiall, for every offence, forfeit 
the fum of £ . 2iD. 

A PEN ALTYt)f /*. 20 IS ilfo impofed on 
any perfon who (hall re-iffue any of the re- 

t* T« rffuable Prontiffofy Notes, otherwife than is 

permitted by the A61. 

These penalties may be fued for intitry 
of the courts at Weflminiter, for offenceji 

f.\4. committed in England ; and in the Court oi 

Exchequer, in Scotland, for offences com- 
mitted there, by aftion of del>t, bill, plaint. 
Or information, in which no effoin, privilege, 
wager of lar^v, nor more than one imparlance 
fiiallbe allowed. 

And 
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And any Jufticc of Peace^ rcfiding nearf. «5« 
the place where the ofFcnco is committed, is 
authoriied and required, on any information 
exhibited, or complaint made, to fummon the 
party accufed, and the witnefies on either 
fide.; and on due proof made, to give judg- 
ment for the penalty, and to iflue his warrant 
for levying it on the goods of the ofTender ; 
and unlefs they be redeemed within fix days, 
to caufe a fale to be made of the goods taken 
under the warrant, rendering to the party the 
overplus, if any ; and if goods cannot be found 
fufHcient to anfwer the penalty, to commit 
the offender to prifon, there to remain for the 
fpace of three months, unlefs fuch pecuniary 
penalty (hall be' fooner paid and fatisfied ; but 
the juilice may mitigate the penalty as he fhaH 
think fit, (reafonable cofts and charges of the 
t fficers and informers, at well in making the 
difcovery as in.profecuting the fame« being 
always allowed, over and above fuch' mitiga- 
tion) fo as fuch mitigation do not reduce the 
penalty to lefs than a moiety over and a«- 
bove the faid cofts and charges — provided that 
any one who ihall feel hinuelf aggrieved by 
the judgment of fuch juflice, may, on giving ^ 
fecurity to the amount of fuch penalty, togeth- 
er with fuch cofts as (hall be awarded in cafe 
fuch judgment ihall be affirmed, appeal to the 
next general quarter feflions for tne county, 
riding, or place which ihall happen after 14 
days next after fuch convi3ton ihall have 
been made, and of which appeal reafonable 
notice ihall be given, who are empowered te 

D iummon 


k6 nature;, &c. of-bill-s oy exchange, 

'fummon and efcamine witnefles upon oath, 
and finally to hear and determine the fame ; 
and if the judgment be affirmed, the court may 
award the offender to pay fuch cofls, occafion- 
ed by fuch appeal, as to them ihall feem meet. 

1^ jy^ And if any one, bein| fummoned to give 

evidence before fuch juftice or Juftices, Siall 
refufe to appearj-without a reafonabie excufe 
to be allowed by fuch juflice or juftices ; or, 
appearing, fliall refufe to. give evidence, every 
fuch perlon -fliall forfeit the fum of 40s. to be 
levied in- the fame manner as dire£lea with re- 
fpeft to the other penalties. 

. J The time limited for a common informer 

*^' ^' to fue in is three months, either in-the fupe- 
rior courts or before juflices of peace ; and 
if a common informer fue within that time, 
the penakies are divided in moieties between 
the inlormer and the king. 

I F no informer fue within that time, then 
tlie penalties are only recoverable in ihe name 
of his Majefty's Attorney General in Eng- 
land, or Advocate in Scotland, by informa- 
^on in the r erpe6live courts ; ana the whole 
of the penalties go t»^4he king. 

C.-aQ. And if any perfon (hall counterfeit, or 

procure to be counterfeited, any (lamp direft- 
ed to be ufed by this Aft ; or (hall counter- 
feit or refemble the imprefTion of fuch ftamp 
on any vellum, &c. or (hall utter, vend, fell, 
or expofe to fale, any vellum, &c. liable to 
the duties, with fuch counterfeit mark orim- 
prefFion, knowing the fame to be counterfeit- 
ed; 
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ti ; or fhall privately or fraudently ufc any* 
(lamp or mark dire£lecl by this A£t to be ufed, 
with intent to defrauM his Majefty, &c. he 
ihall be adjudged a felon, and (hall fufifer 
death as in cafe^ of felony, without benedt 
of clergy. 

Drafts or Orders for the paytnent of ^ . 
money to the bearer on demand, bearing date 
on or before the day on which the fame are 
i(ruedy and at the place from which the fame 
are drawn and idued^ and drawn on any ban* 
]^er or bankers, or perfoa or perfons a£ling as 
a banker or bankers, and redding and tranf- 
a3ing #ie bufioefs of a banker within ten 
miles oi the place where fuch Draft or Order 
(hall be aflually drawn and i(rued| are ex« 
empted from the diiiy^ 

Anb all Promi(rory and other Note& and i,g. 
Bills i{rued by the Bank of England are ex- 
tempted from any (lamp duty, on confidera- 
tion of the Governors and Company paying 
into the receipt of his Majefty's Exchequer 
the annual fum of ;^. i3,ooo, by half yearly 
payments. 

It is alfo provided, that nothing in the f. ^^ 
prefent A61 (hall be conftrued to give legali- 
ty to any Bill of Exchange or Promiuor/ 
Note which was not lepi before* 
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CHAP. IL 


JIHio may make a Bill of Exchange cr- 
Promissory Note, and be Parties i» 

ihe Negociation of them* 


B, 


^%\v\ %. -D^LLS of Exchange having been firtt in- 
iutw. Sttj/ troduced for the convenience of commerce^ 
15 85, it was formerly thought that no peribn cou Id- 

draw one, or be concerned in the negociation 
Caiih. 8a» of it, who was not an aflual merchant; but the 
Comb* i?a* "^"l^ip^^^d concerns of fociety rendering it 
1 Show. ' ncceffary for others^, not- at all engaged^ ia. 
135. a. Sho. trade, to adopt the fame mode of remittance, 
501. Lutw. jt jj2j5 jjggn \\vizt, decided that any perfon ca- 
Mod.'3*6** pable of binding himfelf by a contraft, may 
380. Saik. draw or accept a Bill of Exchange, or be in. 
^*^* any way. engaged in the negociation of it; and> 

fhall be considered as a merchant for that 
purpofe ; and that it is not neceifary in a de- 
claration on a Bill, to aver, that the defcncK 
ant is a merchant. 

On the fame principle, fince the ftatute of 
3 & 4, Ann. Queen Anne, any man, though not a mer- 
^' 9» chant, may be party to a Piomiirpry Note. 

An infant, or oneunder the age oi twenty-^ 
one, cannot be engaged in trade, and there- 
fore, it being impoilible that the fidion or 
fuppofltion of being a merchant (hould ex-^ 
C tb fio *^"^ *^ \i\i^^ it has been determined. that he* 
iiaQnot be fued on a Bill of Exchange, drawn 

i». 
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in the ordinary courfe of bufinefs ; and though 
it does not appear to have ever been exprefsly 
decided that he cannot be fued on a Promil- 
fory Note, yet as the fame principle extends 
to the one as to the other, it is evident he can* 
jiot. 

But as an infant may contraEl for neccfla- q^ ^-^^ 
ries, or fof his education fuitable to his rank i^^* >• 
in life, it may adhiit of fome d6ubt whether a 
Bill of Exchange or Promiffory Note given 
by him for either of thefe conficlerations, and 
ex pre fled fo to be in the body of them, would 
not bind him ; for though it be certain that 
even for thefe he' cannot bind himfelf by a 
bond or other writing with a penalty, yet it yi^j March 
has been frequently determined, that a fingle 145.* i. Ro. 
bond, tharis, one zcitkont a penaltv, given i>y Abr, 719. 
an infant for neceflaries, will bina him ; and f*' '*„*' ^' 
unlefs the circumftance of the making a Bill 
Off Exchange or PromifFory Note, being a 
mercantile tranfa3ion,and of the totaiincapa- 
city of an infant td be a merchant, be a fuffi« 
cient reafon for confidering aTiy Bill or Note 
in which an infant is concerned as invalid 
again ft him, there fcems no reafon why either, 
really given aiTd expreffed to be given by him yjj^ , Ttrm 
for Deceflaries, may not be confidered as equal^^ Rep. 40. 
fy binding with a fingle bond : for if it be Truemaa r. 
laid that the jury mult inquire whether the ^"'^» 
articles mentioned as neceflaries be really fo 
or not, and into the reafonablenefs of the 
price, and therefore may give a lels fumthan 
that mentioned in the Bill or Note, it niay be 
anfwered, that thefe objections hold equally 
againQ a fsngle bond. 

D fi AM 
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Ah infant bowevep may ceitainly fue on^at 
Bill or Note, for that is for his benefit* 

A MARii LED woman,.in.gencral, can bindl 
herfelf by no condaft ;. nor can flie, with- 
out a fpecial authority, bind her hufband, ex«^ 
ceptit.be for fuch neceffaries as are fuitable- 
to his rank : it is therefore clear that a Bill 
of Exchange or Promiffory Note to which Qier 
is a party is^of no force.. 

But there are cafes^ in which^ married: 
woman is confidered: as having an exiftence 
independent of her huiband, and* then ihe 
may contraft and be bound, by her contra6li: 
9S if fhe were fiugle ;. and in liich cafes (he- 
may, amongfl other contrafls,. certainly be- 
bound by. a Bill of Exchange or Bromiflbryc 
Note. 

Thefe cafes are, 
3 Bof n *^- Whzre by particular cuflbm in fome* 

1776, 1784* places (he is pennitted to trade on her feparatcr 
a Bh Rep. account ;. butin this cafa, if (he be fued in a. 
\ Jupcriar cowxXy her huiband mud be joined: 

for conformity ,.and he may plead the.cuftoni, 
in bar.. 
.1 Tttm 2dly^ Where a woman lives apart from 

Rep-9» her huiband under articles of feparation, has* 

a feparate maintenance,. and afts and receives, 
credit as a Tingle woman. 
p J. But this does not extend to the cafe of a. 

?079. *^' woman eloping from her hufband, and livings 

apart- from him. 
Co. VM, 3diy.. Where thehufhand isunderaclvil 

J32. b. difability of being. in the kingdom ;.. as where. 

*^^ "•^P*'"" he is banifhed, or has abjured the realm ; or 
fuiLcfs/'^" ltt4» been tranfiJortcd, though but fora terroof 

years^ 
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years ;. or where the huftand is an alien ene- c«ted % Baj, 

my, refiding out of the kingdom. ?*PJ *97. 

XT w • °i *- 1 Term« 

NEi.TiiER* can a roarr red- woman, except r^p 

iti tlieforegoing'eafes.bethepayeeorindorfee i u Raymi 

of a Bill or Note, for (he cannot fue, a» fhe '47 S*ik. 

can poflefs no property in acapacity diftinfl.**^* 

firom her hulband.- 

Where there are two joint traders, and a 
Bill is drawn on both of them, the acceptance > Sa^k. itSi 
of one binds the other,. if it concern the jgint ^*^^- ** ^-^ 
trade, becaufe they trade for a common bene- I*Ld Rayn. 
fit, and therefore where one of them gives ere- lyji 
dit, it is the a6t of them both : but it is other** 
wife if it concern the aoceptor only, inadif*' 
tinft intereft and refpeSK And if a faftor ot 
an incorporated company draw a Bill on fuch 
company, and any member accept it, the ac-? 
ceptance fhall not bind the company,.nor any. 
other member of it, becaufe it is a priv^^te afcc? 
ot the party^ dihi not a. gob lie a6l of the com^^ 
pany. 

On the fame principle, if ten merchants,., 
each in his individual capacity, employ one- 
fa£lor, and.he draw a Bill on ail of them, and/ 
one accept U; this (hall only bind him and. 
sot the reft, becaufe they are feparate in in- 
teieif; the one from the other, 

Lf on.a diffoloHoa of partnerlhip between 
three partners a power be given to one of them ' ^^ ^• 
to receive alWebts dueto the late pattnerfhip, , -*J' ^\^^ 
and to pay all debts owing by it, this will not ^i^ur v. 
enable him afterwards to d&aw a Bill ononeof F*»niyfon St> 
the debtors of the partner(h1p, and, on its being ^'^•''^ 
acce£ted^. to indorlisL it iq the name of the 

^rtnerfhtp; 
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}^tneiihi{| ; and confeqoently the indorfee 
cannot maintain an adion on the Bill againffc 
the three as partners; 

Whether a corporation^ which has not 
a fpectal povrer exprefsly given for the pur- 
pole, can he concerned in drawingpr accept- 
ing a Billof Exchange or Promiflbry Note,. 
or in the negpciation of either, or can he made 
the payee^ is a qpeffijn which Teems never to 
have had a conhderation oPa court ; ■ perhaps; 
becaufe nohody has ever entertained a doubt 
on this head ;- and it feems to have been tak- 
^ g'j^j^ ** en for granted by the IegiOature,,and it is con- 
fndia Com- fiflent with the general principles of law, that; 
P«Dy. 2 by the intervention of an agent or fervant; 
**!' ' V-- lawfully authorifcd, a corporation, on wliicK 
c. 9/f. 3. ^^ reflraint IS impoied m its original eon Ititu- 
tion^ might in this refpe£l a£t as a natural per. 
fon. There is, however, a provifo in the AS; 
whicK puts Promiflbry Notes on the fame 
footing. with Bills pf Exchange, that no body 
politic or corporate (hall have power, by vir- 
tueof it, to iiuie or give out Nctes,%y them- 
felves or their fervants, other than' fuch as 
they might have iffued if this a6l had not beea 
roade. 
f. W. ft Wi T^^ Bank ofEngland has a fpecial power 
f. ae. i** ^^' conferred oh it for this purpofe. 

It is aflerted by Marius and others, that 
IHv. a^* the wife, fervant, or friend of a merchant, 
cannot bind him by their acceptance, without 
a power of attorney in form ; but it is a com* 
mon praftice for fome one of a merchant's 
clerks in the abfence of his mafter, to accept 
Bills in his name : and there is 00 doubt but, 

at 
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tt this (hiy» thoudh Aere fliould be no infiru« 
ment made ta either of the before-mentioned 
perfonst yet if either of them have formerly, Beawct 
m the principal's abfence, ufually accepted ^u 
bis Bills, and he did not difapprove on his re- 
turn, this will be as bindtng on him as if there 
had been a legal and formal inftrument. 

Sometimes exchange is madein the name ^^ |^j|^ 
and for the account of a third perfon, by vir- * 
tue of full power and authority given by him, 
and this is commonly termed procuration a 
and fuch bills may be drawn,, fubfcribed, in- 
dorfed, accepted, and negociated, not in th^ 
name or for the account of the manager or 
tranfa£lor of any or all thefe branches of re* 
mttniTices, but in the name and for the ac« 
count of the perfon who authorifed him. 

But a difcreetman will not rafhly hazard .. .... 

his fub (lance by fuch a fubilitution ; but if ' ^ 
obliged by the neceflity of his affairs, will a£l 
with the utmoil circumfpe£lion in the choice 
of bis agent ^ and. when he has appointed 
him, ba muA advife thpfe corjefpondents on. 
whom fuch agent may occafionally want to 
draWfcOf bis ha.ving given fuch a power, and; 
defire them to honor ttie firm of his fubftitute^ 
whenever ufed for his account. 

And he who by fuch a procuration either 
negociates, draws, indorfes, fubfcribes or ac«< 
cepts Bills of Exchange, by fubfcribing his; 
own name and quality, that is, as attorney of 
^is employer, as effeflually binds his princi- 
pal, as if he himfelf affirmed, whilfl the pro- 
cursor i& not in. the leail bound : buti£ any 
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one, under preUnce of having a full power 
from a perfon cf credit,. lran£[£l bufinefs oa 
his own account, he is bound, and not the 

il* IM* perfon.whoTe name he has ufed. 

Tus pofleflbr of a bill muft admit the ac- 
ceptance of a procurator, provided his letter 
of attorney be general, or exprefsly declaring 

Ui 4ii4. ^^ 3dl bills accepted by him are on account 
t* of the principal, or limtted^nly to thofe billx 

which the pofleflbr has ; but if the procura- 
tion be not clear and exprefs in theie partis 
culars, then the h*>lder is not bouad4o^dmit 
the acceptance. 


CHAP: III. 


Of the Ri/emUance wkick Bii.LS or Ex^ 
CHANG£ait^ Promissory Notes tear 
to ««€ SMOiktr ; tmdef their djffcretU KindSm 

ftec Ufd A. PROMISSORY Note, in its original 
Mans&cM, form of a promife from one man to pay a fuoi 
in Htyiin of mooev to another, bears no refemblance to 
a fiil' 67^' a Bill of Exchange. When h is indorfed. , 
the refembiance begins, for then it is an or- 
der by the indorfer to the maknr of the note^ 
^ho^by his promife,. is his debtor to pay the 

mone^ 
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«oney to the indorfec. This is the exaS de- 
finition of a Bill of Exchange. 

The indorfer j)f the note correfponds to 
the drawer of the bill ; the maker to the draw- 
ee or acceptor ; and the indorfee to the payee, 
or party to whom the bill is made payable. 

When this point of refemblance is once 
fixed, the law is fully fettled to beexaftlvttie 
fame in Bills of Exchange and Promiflbry 
Notes ; and as fome conf ufion has arifen in 
the books from an inattention to the real an- 
alogy between them, it may be proper ^o ob- 
ferve, that whenever the law is reported to 
have been fettled with refpeft to the accept- 
or of a bill, it is to be confidered as applica- 
ble to tbc drawer, or, as he may, with more 
propriety, be called, fhe maker of a note; 
when with refpeft te the drawer of a bill, 
then to the fir ft- indorfer of the note : the fub- 
fecuent indorfers and indorfees bear an exaft 
reiemblance to one another. 

Both bilk and notes are rn two different 
forms, being fometimes made payable to fuch 
a man or his order, or to the order of fuch a 
man ; fometimes to fuch a man or bearer, or 
firnply to the bearer. 

Th e firft kind have always been held to 
be negociable, that is, trans^^ferable from one 
man to another : but where they were made 

E ay able to the larder oi fuch a man, exception 
as been taken to an a3ion brought by that 
man himfelf, on the ground that he had only '®^**^« 
AQ authorUy toi:ndorfe ;^ bat that exception g^^^^g 
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was not allowed, there being no diferencc, 
according to the tuftom pi merchants, be- 
tween ** payable to the order of fuch a one,'* 
and "payable to fuch a one or order." 
Mar. 14. Bills payable to bearer were^riginally 

a Show.' thought to be equally negociable with thofe 
3,$. Mich, payable to order, in the time of Charles Ih 
34. Car. % ^^Q Hinton brought an a6Hon as bearer of a 
bill of this ktnil, againft the drawer; no ob- 
je6Hoh was made to his right to bring the ac« 
lion, only lo d Pemberton faid, he mud enti- 
tle himielf to it on a valuable confideration, 
for that if he happened to be the bearer by 
cafualty or knavery, he Ihould not have the 
benefit of it. 

But in King William^s time, a diflinc- 
1 SaUt. ^iJK. **P° ^** taken between a bill payable to J. S. 
1 Lord or bearer ^ and J. S. or order : the former^ it 
aiaym. *8o. yras faid, was not aflignable by the contra&, 
*'^S**d* wick ^^ ^ ^ enable the indorfee to bring an a£l|on 
^ * ' againft the drawer or drawee, in cale payment 

were refu fed, becaufe no fuch authority was 
given to the party by the firft contra£l, the ef- 
fect being only to aifcharge the drawee if he 
paid it to the bearer, though the latter (bould 
come by the bill by finding, theft, or other- 
wiie. 

It was alfo faid, that dangers might arii€» 
if, on a cafual Io(s, the finder (hoiild become 
entitled as bearer, to maintain his a61ion for it« 
Yet it was held, that as between the in- 
dorfer and indorfee, the bill was good, and 
the indorfer liable to an a6^tion for the mon- 
ey, for that the indorsement was in the nature 
ofacewbilL A^i> 
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And even as between tbc bearer and the » Saik. lafi, 
dirawer, or drawee, if the plaintiff alledged a ^ ^ji'^^^, 
Special cuftom in London, or any other place, 
for the bearer to have this a£lion, and the de- 
fendant demurred, without traverfiiic the cuf- 
tom by which be confeffed it, though in truth 
no fuch cuAom did exift, the plaintiff recov- 
ered ; becaufe, faid the court, though we are 
to take notice of the law of merchants, as part 
of the law of England, yet we cannot take 
notice of the cuflom of particular places, and 
the cuftom alledged in the declaration being 
Juffictent to^naintain the aQion, and that be- 
ing confeffed, the defendant admitted judg« 
ment againft himfelf. 

In equity too, it was held even then, ** that 
a bill payable to A. or bearer, was like fo 
much money paid to whomfoever it was given ; 
that whatever accounts or conditions might 
be between the party who gave the bill, and 
A- to whom it. was given, yet it (hould never 
affe£l the bearer, but he (hould have his whole 
monev." So that the whole intereft was trans« 
ferrea to the bearer. 

And Holt held, that if a bank ndte were i s^iv, j^i; 
loft, payable to A. or bearer^ and a ftranger, i Lora 
who found it, transferred it to C. for good ^»T«« 73*« 
confideration, trover would not lie againft C, 
becaufe, by the courfe of trade, there is a 
property in the bearer. 

And in a fubfequent cafe, which was ful- 
ly inveftigated by the court, thofc cafes in Gr«t ▼; 
which the diftin£lion was taken between bills ^"*'l!°* . 
payable to bearer and to order, were held to ^- 1 j j^j.; 
nave beea decided on erroneous principles. « 151^^. 
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For, firft, as to their not bejng mtendedby 
the contra£l to be affigned: the contrary of 
this is true ; for when made payable to A^-B. 
or bearer, it is clearly intended* that ^they 
fliould be transferred in the mofi eafy man* 
ner, even without indorfement. 

As^ to the dangers arifing from a cafual lofs, 
the bearer mull mew it came to him fairly, on 
a good confideration, and then there ts /no 
more danger here than in lofing an indof fed 
Bill of Exchange, made payable to A. B. or 

And a^to any necelfity thatmi^ht be fug- 

Sifted of bringing; the aclion in the name of 
eperfon to whom the bill was originally 
made payable, k may-in many cafes se im* 
r poflible, becaitfe there may be no perfon ori- 

^ ginallv named as the payee ; many bills are 

payable to bearer only, without the infertion 
of any peiTon's name ; in the very cafe be- 
fore the court, which was an a£lion againft 
the drawer by the bearer, who had innocent* 
ly received it for a valuable coniiderationt 
from a perfon who either found it, or became 

EoflefTed of it by fome other accident :— the 
ill ran thus, **'Pay to Skip Fortune or bear- 
er :" however, if there were a perfon named, 
the reafon will not hold, for that perfon may 
become bankrupt ; may be indebted to the 
drawer, fo as to give the drawer a right to Jii 
q^tuch debt againft the demand of tne mon- 
ey due on the bill ;— may not be found;— 
may refufe to lend his name, or may releafe; 
, — ^lo that if the courts of law fhould not al- 
low the bearer to bring the a£lion4n his own 
name, there might be no relief at all. Be- 

fid^ 


Of THE RESEMBLANCE, &C. 39 

fides, this would be giving a third perfon (the 
drawee) an option whether he would pay it 
to the Dearer or not, an option which might 
be abufed to unjuft or corrupt purpofesi 

With refpefl to Prominory Notes paya- 3^4 Ann* 
We to bearer^ the fiatute of Qjieen Anne ex- c. 9. f. 5. 
prefsly makes them transferable in the fame 
lentence in which it confers that privileffe on 
notes payabJe to order : and as tne protefled 
intention of the ftatute was to put Promifiory 
Notes on the fame footing with Inland Bills 
of Exchange, the legiflature muft evidently 
be taken to have fuppoied that bills payabfe 
to bearer Had that privilege before. 

There has fince been no doubt but that 
aAions may bV brought by bearers of fuch 
PromilTory Notes againfi the drawers or ma- 
kers. In one cafe a bank note flolen out of 
the mail» yet being negociated and coming to ^ , 

the bearer fairly on a good confideration, was j^UJil* 
held recoverable. In another, the defendant Bur. 451* 
'^ve a Shop Note to A. or bearer. A. loft 
It, and demanded the money at the houfe of Wilmaey 
the defendant He was ready to pay it, pro- ^' ^*** * 
vided A. would give bond, with two refpon- 
(ible fureties, (as is the cufiom in fuch cafes) 
to indemnify him again ft the bearer^ if the 
note ihould ever be demanded. A. not be- 
ing able or willing to give that fecurity, the 
defendant ftill refuted, on which A. brought a- 
bill in Chancery to compel the pavment, but ,^ p^^ 
it was difmifled by Lord HardwicKe. 1749. f 

So Bar. 4y^ 
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So that it is now decided law, that both 
Bills of Exchange and Promiflbry Notes pay- 
able to bearer, are equally transferable as tnofe 
! payable to order, and the transfer in both cau 
es Equally confers the right of a£lion on the 
bondjide nolder. 

The mode of transfer however is different ; 
bills and notes payable to bearer are transfer- 
red by mere delivery, the others by indorfe- 
ment. 

The bills and notes hitherto defcribed are 
confidcred merely as a fecurity for money.— 
But there is a fpecies of each which is con- 
fidcred not barely as a fecurity, but as money 
itfelf. Thefe arc bank notes, bankers* caQi 
notes, and drafts on bankers^ payable on de- 
mand. 
Bank notes are not fecuritJes, nor doci>- 
Fer Lora xtitn\% for debts, nor are they efteemed asfuch : 
1 Bur 457. but they are treated as money or cam m the 
ordinary courfe and tranfa3ions of bufinefs 
by the common confent of mankind, whicl» 
gives them the credit and currency of money 
to every effeftual purpofe. They are as mucri 
confidered as money, as guineas themfelves» 
or a»y other current coin ufed in common 
payments. 
Fopham ct They pafs by a will which bequeaths all 
ai' V. Bath- iheteftator s money or cafh. On Lord Ailef- 
urft et il' U buiv's will, 900I. in bank notes was confider- 
^tVNo"^* ed as money : on payment of them, whenev- 
1748. * ^^ ^ receipt is required, it is given as for fo 
much money, not as for fecuritiesor notes. 

So on bankruptcies, they cannot be fol- 
lowed as identicad and diflinguiihable from 
xnoney* If 
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If they be loft indeed and found, an ac« 
tio.n will lie apinft the finder by the true 
owner^ as it will alfo for money before it has. 
pafled in currency. Bbt after they have 
came into the hands of a third' perfon^ in a 
fair courfe of dealing, they can no more be 
recovered of him than money under the fame 
circum fiances. 

On the annuity aft too, which requires the »7 ^- ^^'^ 
real confideration of the annuity to be ret^^^^g^i^, 
forth in the memorial, though the whole con- Reed, 3 
fideration be defcribed as moneys and it ap- Term Rep.' 
pear that itwas^ part monev, part bank notes, 554* 
that wiiLbe fufficient,^ bank notes being con* 
iidered as mone^.. 

It has never indeed been determined that a Per BoUtf 
tender in bank notes is at all events a good ■'"ijjli^ 
tender ; but if they have been offered, and no Re»? 554I 
objeftion made on that account>..tbe Court of 
King's Bjsnch have confidered it to be a good 
tender,. hrcaufe thelis notes pafs in the world 
as cafli :: though the Lord Chancellor once 
fuggefted'a.dbubt whether they were money. 

BANKERS cafh notes, and drafts on bank* 
ers, are fo far confidered as money among 
merchants, that they receive them inpayment 
as ready cafh ; and if the party receiving them 
do not, within a reafonable time, demand the 
money, he muft bear the lofs in cafe.of the 
banker's failure : but whai (hall-be confirued 
to be a reafonable time has been fiU>je& to Hankcy v. 
much doubt ; it was formerly confidered as a J^^j"'^-^ 

Sueftion of faft depending on the circum- Geo. iL^i 
ances of the particular cafe, to be determin* bi. Rep. 1^ 
ed by a jury, the nature of the thing not ad- 

S 2 mitting 


4« OF THE RESEMBLANCE, &C. 

Vide pjige niitting of any precife invariable rule ; but rt 

iafra. i^ now eftablifhed to be a queftion of law to 

be decided by the court, thougk the precife 
time is as undetermined as before. 
Ld lu ^^* however, within fuch reafonable time^ 

y^^^ ' the money be demanded, and payment refu- 

fed, he who gave the note muft make it good, 

A MAN received in payment a goldfmith's 

1 • 4*^5* jiQte, (goldfmiths being then what bankers arc 
now) at two in the afternoon, and next morn- 
ing at nine prefe^ted it at the goldfmith's^ 
who had a quarter of an hour before ftopt 
payment. It was held that no credit had been 
given to the goldfmith, and that therefore the 
party who gave the note muft bear the lofs. 
1h another cafe it appeared that the defend- 

t Str. 416. j^jjj jj2(i paid the plaintiffs, who were the 

Sword-blade company, two goldfmiths* notes 
atihrec in the afternoon; the plaintiffs* fer- 
vant the next morning left the notes with the 
goldfmiths, in order that they might have the 
money ready for him as he came back a clear- 
ing ; it being, as they proved, cuftomary for* 
tlie Bank and the Sword -blade company to 
fend out their notes in the morning by their 
fervant, who then left them,. and called for the- 
money as he returned in the evening ;. and 
the goldfmiths on receiving the notes always 
cancelled them, and got the money told out 
againfi the time when it was ufually called 
for. — The notes in this cafe were^ brought 
early in the morning, and received and can- 
celled y and between feus and five in the afier^ 
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noon, the fervaM who left thera called again 
lor the money, when ihe gpldfmiths had juft 
flopped payment: upon which the fervant 
takes new notes of tne fame tenor and date 
with the cancelled ones which he left in the 
morning* And becaufe the plaintiffs had 
done nothing but what was ufual, in leaving 
the notes, inftead of taking the tnoney on the 
firll call in the morning, the Chief Ifuftice* *Pratt. 
direSed the jury to find for thephintilK, which 
they did. 

But in a fubfequent cafe thispra£lice was Haywardf; 
difapproVed of. The plaintiff, who kept cafli 8«nk of 
with the bank, had on Saturday left a note f c![*°^'-^ 
for ^o^ on Cox and Cleeve : on Monday * ' ^ 
they gave it to the runner, who left it at the 
fhop m the morning, and when he called in 
♦he evening, he found the bankers had flop- 
ped payment, on which he took a new note 
of the lame tenor and date. King C. J. who 
tried the caufe, direfted the j,ury that it would 
be dangerous to fufFer perfons to deal with 
notes in this manner^ and faid that the Court 
of Common Picas was ol thai opinion in a 
like cafe. 

In Hoar and Dacofla, it appeared that 
Woodward's note was paid to the plaintifFat aStr, ^w 
twelve on the Friday, who put it into the bank 
at one ;• and the next morning at ten, the run- 
ner of the bank carried it to the fhop with 
other notes to the value of 2600I. and left 
them (as ufual). to call again for the money :. 
he called at eleven, and they faid their fervant 
was gone to the Bank : he called again at two^ 
and U)ey faid tbey were gping to £ut up, and 

refuied 
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refufed to pay ; but paid fmall notes for two. 
hours, and then flopped ; and the next morn- 
ing notice was given to the defendant, who 
had paid the note to the plaintiff. It was in« 
fi (tea on the part of the defendant, that he 
Qiould not fuffer by the plaintiif's paying it 
into the Bank, who fent it with other notes ; 
whereas, if the note had been tendered by it- 
felf, it would have been paid. On the other 
hand it was contended, that if no demand had 
been made, there wou4d have been no laches,, 
as the goidfmith ftopped pajrment within a 
day, after the receipt. The Chief Jaftice faid. 
there was no Handing rule,, but left it to the 
jury, who gave a verdifl in favour of the. 
plaintiff. 
In another cafe a Banker'^s Note was paid. 
l[~ ""• to the plaintiff after dinner., who fent it the 
» Str. 114s* next morning at nine, when the banker had. 
flopped payment : and it was ruled that there 
was no laches in the plaintiff fb as to fix the 
• lofs on him; and that in all thefe cafes there 
mufl be a reafonable time allowed, confiflent 
with the nature of circulating, paper credit. 
But in the cafe of the Eaft India Cotiw 
1 Str. 1 1 75- pny againfl Chitty,.it appeared that at half aw 
hour after eleven m the morning, of the 18th 
of January, the defendant being indebted to 
the plaintiffs, paid to the cafhier a note of 
Cafwell and Mount, goldfmithsy in Lombard- 
flreet ; they continued to pay all notes till 
the next day at two ; and immediately after 
they had ftopped payment, the company's 
fervant came with the note. On the examin- 
ation 
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ation of merchants it was held, that the com- 
pany had made it their own» by not fendingit 
out the afternoon of the i8th, or at furtbeft 
the next morning, and there waS a verdi£l for 
the defendant, 

Ik a late cafe the plaintiff took the defend- Beawei 4!^ 
ant's Grafton his bankers, Brown and Collin- 
fon ; the next morning they fiopped pay- 
ment, and the defendant refuted to give ca(h 
for his draft, alleging that if the plaintiff had 

Erefented it for payment as foon as he might 
ave done after he received it, the bankers 
would have paid it.. Lord MansHcId faid 
the whole refied on cuflom ; and the queflion 
to be determined was, whether the plaintiff 
was obliged to go to the bankers on the day 
on which he received the draft, for if he haa> 
it appeared he would have been paid. It was 
unreafonable to fuppofe, that a tradefman 
fhould be compelled to run about ihe towa 
with half a dozen drafts from Charing-crofs 
to Lombard-ftreet, and other places, on the 
fame day. The jury were to confider that sittlngi it 
twenty-four hours was the ufual time allowed, Guildhall 
and the plaintiff kept it no longer from being afi«' E*^* 
paid, for the next day the town was alarmed 1^^^* 
by the bankers flopping paytnent. The jury 
however found for the defendant ; and the 
Court of King's Bench is faid to have rejeft- 
ed an application for a new trial.* 

On 

* But thit-ippears to be a miftake in Beawet, wlio re^ 
]M>rts the cafe without a ni^t ; for aU the ctrcumftan- 
€cs coijefpond with thofe of Mrtcalfe and Hall, cited ia 
a luMkcnt part of this trcatUei ia whUh a flew trial 
vas oMItd. 
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BcAwes 4^1. On the whole, the beft rule in thcfe cafet 
feems to be, that drafts on bankers* payable on 
demand, ought to be carried for payment on 
the very day on which they are received, if 
from the diftance and fituation of the parties 
that may conveniently be done ; and when it 
is confidered that great part of the payments 
for the porchafe of (hares in the public funds 
is made by the purchafers in drafts on their 
bankers at the inftant of making the tran&fier 
of the ftock, it is certainly advileable to take 
the drafts for payment without delay. 


C H A ?• IV. 

Cf ihe Privileges i^ Bills ot Exchangir 
^s;i^Promiss€>rt H oty.^, and the circumr 
fiances necejfary to make them good. 


Bi 


IILLS and Notes having b#en introduced 

for the convenience of tra£s and commerce, 
are indulged with feveral privileges peculiar 
to themielves. 

With reference to the modes by which 
the performance of contra£ls is fecured, by the 
mere a6l of the parties, without the operation 
*of law, or the intervention of any legal author- 
ity, they are ufually confidered as divided in- 
fo 
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to two'kinds, fpecial and fimj^e ; ihefirft'be* 
ing thofe which are formally afcertaincd by 
deed or inftrument under feal, the inftrument 
itfeif being denominated a fpecialty ; the 
latter, fuch as are not afcertained by deed er 
inftrument under feal, but are either mere ver« 
bal- agreements, in which cafe the proof of 
&em depends on oral teftimony alone, or are 
reduced mto writing^tthout feal,-for the pur- 
pofe of a more ealy proof, in which relpeft 
only, they are better than a mere verbal prom« 
He. 

One clrcamftance,in which a contraS by 
ipecialty is more highly privileged than a fim- 
ple contrafi, is, that the law alK>ws« in its fa« 
vour, a difiin£l fpecies of a8ien,of which the 
ijpecialty or inftrumentitfelf is the foundation, 
and in which no extrinfic fafis are neceffary 
to be fiated, nor any confideration ihewn but 
what appears on the face of the deed ; and 
where, from the nature of the deed, as in the 
cafe of a bond, the law does not require the 
infertion of any confideration, none is necef- 
fary to be fet lorth in ^e declaiation ; the vid. 3 Buf. 
law giving that credit to the folemnity of the 1639. i66f. 
inftrument, which prefumes agood confide- ^^7^* 
ration, and impofing the necefluy on the op- 
pofite party of fliewmg that it was improperly 
obtained. 

B u T in a£lions founded on fimple contrafis, 
sot only the circumfiances of the cafe mull 
be particularly fiated, but a fuflicient confide- 
ration muff be (hewn, on which the obligation 
to perform the CQntra£l arifes ; and though 
the terms of the coatra6lbe reduced Ip writings 
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no reference can be made to that writing as 
the fpecial ground of the a£lion ; it can only 
be uled in evidence, asihe proof of the con* 
tra& dated in the declaration. 

But Bills of Exchange and Promifibry 
Notes, though, according to the general prtn- 
ciples of the law, they are to be confiaered 
only as evidence of a fimple contrafl, are yet 
in this refpe6l regarded as fpecialties, and are 
1 Bl. Rep. indeed on the fame footing with bonds ; for 
/ 44ff Peck- unlefs the contrary be flicwn by the defend- 
han ▼. ant, they are always prefunied to have been 
B^°R. E. ^^de on a good connderation ; nor is it in- 
18. C. III. cumbent on the plaintiff, either to fbew a con- 
fideration in his declaration or to prove it at 
Via. iLd. ^c *"*!• However, though foreign bills 
Raym. 758. wcre always entitled to this privilege, it was 
1 Bl. Rep. not without a confiderable ftruggle that it was 
^^7- extended to inland bills : and notes are in- 

debted for it to the flatute of Queen Anne, 
a Bl. Com. The principal heads of diitinflion, under 
389/ which perfonal property^may be confidered, 

are thofe ot things in pofleflion and things in 
a£lion : — things m poiieflion are thofe objefis 
of property, to which a man not only has a 
rignt, but which he aftually enjoys; — things 
in a6lion are thofe over which he nas not a&u- 
al dominion, but which he has only a right 
to recover by a fuit at law : things in pollef- 
fion might in general always he affigned or 
»u a Bl. transferred from one perfon to another ; but 
Com, 44*. ^^^ jealoufy of the common law, carefully 
guarding againft that litigious difpofition« 
which. It was thought, might be encouraged, 

by 


IVNB PROMISSORY NOTES. 49 

•by permitting one man to purchafe from an- 
other his right of profecatmg a fuit, prohib- 
ited the transfer oftbings in a£lion ; and even 
now, when the improved date of commerce 
requires, and the law permits an a£lual af. Vid. i 
£gnment of fuch property, fo much refpeQ is "^"^ ^''^ 
paid to the ancient principle, that the form of * • '** 
affigning it is in the nature of a declaration of 
truft, and an agreement to permit the affignee 
to make ufe of the name of the affignor, in 
order to recover the pofTeffion : and there* 
fore when in common acceptation a debt or 
bond is faid to be afligned over, it muft ftill 
be fued for in the original creditor's name ; 
the perfon to whom it is transferred being 
rather an attorney than an affignee. 

But Bills ot Exchange, though only fe- 
curities, and confequently things in a6lion, 
are fo highly favoured in the law, that not 
only they are aQignable or negociable without 
any fi6lion, but every perfon to whom they 
are transferred may maintain an a£lion, in 
his own name, againft any one who has before 
faim, in the courfe of their necociation, ren« 
dered himfelf refponfible for their payment. 
The fame privilege is conferred on Promif- 
fory Notes by the ftatute of Queen Anne. 

But to be entitled to thefe privileges, the 
tn&rument or writing, which confiitutes a Fer L* C. J. 
good Bill of Exchange, according to the law, Hf..?'*^' ^ 
ufage, andcuftomof merchants^ or a good *"**'^* 
Note according to the fiatute, muft have 
fome good eflential qualities, without which 
it can neither be the one nor die other. 


^ I 
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Martin v. - On E of thcfe qualities is, ihat it fliould be 

a su"iaVi. ^^^'^^^ payment of money only, and not for 
the payment of money and the doing of feme 
other aft : thus a note to deliver up horfes 
and a wharf, and to pay money at a partrcu- 
lar day, cannot be reckoned a note within the 
ilatute : for thefe inilruments being original^ 
adopted for the convenience of remittance, 
and at this day coriiidered only as fecurities for 
the future payment of money, muft undertake 
©nly for that : and it muft be money in fpecie. 

Bull. NiH not m good Eaft India bonds, or any thing 

Prius, «73. elfe, which can itfelf be only confidered as a 

^^•*785' fecurity. 

3 Wilf. ai3. Another requifite quality is, that the in- 
ilrument muft carry with it a ptrfonad and 
certain credit given to the drawer or maker, 
not confined to credit on any particular fund. 
But in the application of this principle, 
there feems to be a^material diftin£lion be- 
tween Bills of Exchange and Promiflbrjr 
Notes. As to the former, where the fund is 
fuppofed to be in the hands of the drawee, 
the objeSion holds in its full force, not only 
becauie it may be uncertain whether the funi 
will be produflive, but becaufe the credit is 
not given lo the perfon of the drawer ; but 
where the fund, on account of which the mon- 
ey is payable, is either in the hands of the 
drawer, or where he is accountable for it, the 
obje3ion will not hold, becaufe the credit is 
perfonal to him, and the fund is only thecoa- 
fideration for his giving the hill. 

With refpeS to a Promiffory Note,thougk, 
in the analogy between the two fpocies of m-^ 

ftrumentf 


AND PROMISSORY NOTE«. 5I 

firument, when their form is inconteflably 

food, the acceptor of the bill refembles the 
rawer of the note, yet with refpeft to this 
objedion to their validity, there is a diflfe?- 
ence; for if the drawer of the note promife to 
pay out of a particular fund then within his 
power, the note will be good under the ftat- 
vte ; the payment does not depend on the 
circumftanceof the fund's-proving unproduc- 
tive or not, but there is an obligation on^his 
perfonal credit, the bare making of the note 
oeing an acknowledment that he has money 
in his bandsr 

This diftin£kion is apparent in the follow- 
ing cafes : Evans drew a bill on Jofcelyne, jofcelyne 



ing to the tenor of the bill, but afterwards re- 
futed payment ; on which Laflere brought an ac- \ 
tjon in the Common Pleas, and obtained judg- ^^ 
ment : Jofcelyne brought a writ of error m the 
King's Bench, oa whj^hthe judgment was re- 
verfe^j, becaufe it was not a bill within the euf- 
tom of merchants ; it concerned neithec trade 
nor commerce, and being payable out of the 
growing fubfiftence of the drawer, if he died, 
ot his fubflftence were taken awsiy, it was not 
I0 be paid ; it might never be paid, and yet 
his credit be unimpeached. 

Jenny and others made an inftrument in jenny ▼• 
thefe words, " Praypayto— — Herle 1943I. Herie, i 
on demand, out ot the money in your hands, J'f- ??' ' * 
belonging to the proprietors 01 the Devon- ,361. 8 
ibire mines, being part of the confideration Mod. %6s, 

money 
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money for the manor of Weft Buckley," and 
direSed it to one Prat, who refufed to accept 
if, on which Herle brought his a£Uon in the 
Common Pleas, as on a Bili of Exchange^ 
againft Jenny and the others, and had juog. 
ment ; on which they brought a writ of error 
in the King's Bench, where the judgment was 
reverfed, becaufe this was not a Bill of £x« 
change, but a bare appointment to pay mon- 
ey out of a particular fund, and did not an- 
fwer the ncceffity of trade, and if the party 
might be charged on fuch an infirument as 
this, then every man who gave his fieward an 
order to pay money, might be charged as the 
drawer of a Bill of Exchange^ 
Dawkes ft Th £ Earl of Delorane made an infirumenl^ 
u¥. V. De- in thefe words : 

wit? *io7 "Seven weeks after date pleafe pay to 
a Bi. Rep. Mifs Read, thirtv-two pounds and feventeen 
78a. fhillings out of W. Steward's money, as foon 

as you fliall receive it, for 

" Your humble fervant, 

•♦ Delorane." 
" To Tim, Brecknock, Esq. 
5/. Mary*k-bone** 

Accepted Timothy Brecknock, 
Brecknock refufed to pay, on which an 
a6iion was brought againft the drawer as on a 
Bill of Exchange, but judgment was given 
againft the plaintiff for this among other rea- 
Tons, that it was payable out of a particular 
fund ; and it being obje6led at the bar, that 

this 
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this bill was accepted by Brecknock general- 
Iy» and in an unlimited manner ; it was an* 
nvered by the court, that if the bill had been 
drawn accordingly in a general and unlimited 
way^ both the bill and the acceptance would 
have been good, but the acceptance here muft 
mean that Brecknock accepts it to pay out of 
Steward's money, not out of the drawer's. 

On the fame principle which governed BanBury r; 
thefe cafes, an order from the owner of a fliip il,^\**, 
to the freighter, to pay money on account of 
frtight^ has. been held to be no Bill of Ex* 
change i.Gibfon, the owner, gave an ordec 
on Gilly and Company, the freighters of a 
ihip, in thefe words : 

Meffxs. Gilly and Co* 

"Pray pay to Mr. Richard Banbury, one 
month after date, 200I. on account of jreight 
of the Veale Galley, Edward Champion, and 
this (hall be your fufficient difcharge for tho 
lame, 

•• J. Gibson." 

Thls was accepted conditionally for Liflef 
and Gilly,. and not being paid,, an a£lion was 
brought againft the acceptors, and among 
other objetiions to the bill, the Chief Juftice 
{aid,, that it w^s payable out of a particular Lee; 
fund \. but with deference to fo great an au* 
thority, it is conceived, that if that had been 
the only objeftion to the inftrument, it would 
have been a good bill, for its being payable 
on account of freight^ feems to be no more, 
than^ direftion to the drawees to what ac- 
count between them and the drawer they are 
to place the payment. 

E a However, ? 
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Pierlon r. HowEVER, fuch a bill froiD the freight* 
Dpuf? 5*71 ers of a (hip to the perfon to whom the freight 
is due, if good in other refpefts, would cer« 
tainly not be bad becaufe it was made paya- 
ble on account of freight becaufe indifputably 
there is a ptrjonal credit given to the drawer, 
the words on account of freight only exprcff- 
ing the conflderation for wnieh the bill wa& 
given. 

An d there may be cafes where the inflru« 
ment may appear at firft fight to be payable 
V out of a particular fund, and in reality be 

Snce* 2 Ld <5'hervvife, of which defcription the following 
Raym. ^^fe is one : — A. B. drew a Bill of Exchange, 

1481. s Str. dated 25th of May, by which he requeflect 
76i.Bar- M*Leod ** one month afterdate, to pay to 
l^ g^ ' Snee, or order, ol. los. as his quarterly half- 
pay, to become due from the 24th of June to 
the 29th of September next by advance."— 
M'Leod accepted it, and on his refufal to pay, 
was fued in the Common Pleas, where judg- 
ment being given againfl him, he brought a 
writ of error in the King's Bench, and ob- 

Cftcd to the judgment tnat this cafe refem- 
ed the former cafes, being payable out of a 
E articular fund ; but the court held that this 
ill w^s drawn on the particular credit of the 
drawer, not on that of the half-pay, for it was 
to be paid as foon as the quarter began, and 
whether that (hould ever become due or not ; 
and the mention of the quarterly half-pay was 
only a dire6tionhow the drawee was to reim- 
burfe himfelf. 
siecolk! I O F the diftinSion taken between Bills and 
Ld. Rajm. Notes in this refpe3, the foIlQwing is an 
V545* illuftration :— '* I promife \o pay to Wil- 

liam 
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liara Burchdlv the fum of toil. 12s. three 
months after cfote, for value received out of 
the premifes in Rofemary-lane, late in the 
pofleffion of Thomas Ro\ver Sherwin :** was 
held a good note under the ftatute. 

Amother eflential quality to make a 
good bill or note is, that it muft be abfolutely 3 ^i^f- *'J- 
payable at alt events, and not depend on any ^ ^"'' ^^^' 
particular circumftance which may or may 
not happen in the common courfe of things* 
"—Oi the application of this principle the foU 
lowing are examples : 

Thomas Rogers made a Bill of £x- HaydockT. 
change, by which he requefted Roger Lynch Lynch, 2 
to pay to Henry Hay dock, or order, the fum ^^' R»y»»- 
of 14I. 13s. out of a fifth payment, when it *^ ^' 
fhould become due ^ this was held not to be 
a good Bill of Exchange, on account of the 
uncertainty whether any fifth payment might 
ever become due, as well as on account of 
its being payable out of a particular fund. 

So, an order to pay money, "provided the 
terms mentioned in certain letters written by y^5J>ng! B. 
the drawer were complied with," is not a r. m. %$ 
good bill, though the acceptance admit a com«^ G. III. 
pliance with thofe terms, for it was no bill ^"^p*^.'j, 
until after fuch compliance, and if it was not Nof" 
a bill when drawn, it could never afterwards 
become one. 

Its uncertainty in this refpeft was one rea- j^^^^ ^^ 
fon of the determination in the cafe of Dawkes 52. 
againft Delorane, it being an order to pay out 
of Steward's money, when received, which 
might never happen. Smith r. 

So, a note " to pay a certain fum of money, f^^^^^j^^ 
or to render the body of J. S. to prifon by fuch ^^^^^ 

a day," 1361, X396» 
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a day," is not a note on which an a£lioQ will 
lie by the fiatute, after failure of rendering 
Ae body to prifon, becaufe it was not neceU 
ikfily and originally for payment of money, 
but only became fo by matter ex poJlfaSo. 
ii?d*i*V* "^^^ neither is anote *' promiung to pay 
^t! 8^ Mod. tnoney, if another do not pay it within a limit- 
36J. 4 Vio. ed time ;" for this is only an eventual promife., 
240. pi. 16. So^ a note " to pay money fo many days 
Bearde^ey after the defendant ihouid marry/* is not good 
Y. Baldwin, under the ilatute ; for it depends oo a coo- 
2 Str. 1151. tingency which may neyer happen. 
Garret%^ §o, a note ** promifing to pay to A. B. a 
Mod. 24*. fum of money, value received, on the death 
Roberts v, q{ 3 particular perfon, provided he leave me 
Bur''*3«. * fufficient funtto pay the fame, or if I (hall 
be otherwife able to pay it," is not good with- 
in the ftatute, becaufe it is not abfolutely pay- 
able at all events, but depends on two contin- 
gencies, neither of whica may ever happen. 

In the cafe of notes, however, it is not ne-^ 
cefFary that the time of payment (hould be 
abfolutely fixed ; it is fumcient if, from the 
nature 01 the thing, the time mufi certainly 
arrive on which their payment is to depend* 
Thus a note " to pay to A. or oraer, fix. 
c^fchan; Weeks after the death of the defendant's fath- 
a Str, XZ17. er, for value received," was held to be nego- 
ciable within the (latute, for there was no con* 
tingency by which it might never become 
payable, but it was only uncertain as to the 
time, which, it was faid, was the cafe of all. 
bills payable after fight. There appears how- 
ever 
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ever fome little'diflference, for it is in the pow- 
er of the holder of a bill payable after fight to 
reduce the time to a certainty.. 

So, a note •• payable to an infant, when he '« !•«»* 
the infant fliould come of age," and fpecifv- q*"^*'* 
ing the time when that was to be, viz. '* on tne Ncifpn,' u 
I2th of June, 1750," was held to be nego- Bor. 2*7^ 
ciable within the ilatute, for it would have 
been clearly good, if it had been made pay- 
able on the ifth of June, 1750^ which is a 
day certain,without mentioning that the plain* 
tiff was then to come of age, and it is not the 
l^s certain from the addition of that circum* 
fiance. 

The words of engagement make the debt ; 
and it is no direflion to ancthir periba :. the 
former part of the note is a promiie to pay the 
mone^, and the reft is only fixing the partic- 
ular time when it is to be paid. It is fumcient 
if it be certainly, and at all events, payable 
at that time, whethei' he live till then, or die 
in the interim- 

An d a moral certainty is fufficient : it is 
not neceffary that the time fliould be phy ficaU 
ly certain. 

Thus, "a promife to pay within two 
months after fuch a fhip ftall be paid off," ^^f^^^^in^^ 
will make a good note ; for the paying off of istt, 24* 
the (hip is a thing of a public nature, and 
morally certain. 

So, •• I promife to pay to George Pratt, or £^,0, ^^ 

order, 81. on the receipt ot his the laid George Undcrwopd 

Pratt's wages, due from his Majefty's (hip the * W>*f« *^*^ 

Suffolk, it heing in full for his wages, and *^^' 

pn^e money, and ttiort allowance money for 

the faid (hip," was held a good note on the 

autborit)!- 
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authority of the lad cafe ; and there being an 
averment that the wages were received^ the 
plaintiff" recovered. 

But this feems to be carrying the induU 
gence to thefe notes abundantly far. 

It is obfervable that of all thefe cafds, 
where the time for the payment of the money 
k not abfolutely fixed, there is not one aridng 
•n a Bill of Exchange : fuch*a latitude feems 
incompatible with the nature and original in- 
tention of that inflrument ; and its allowance 
in favour of Promifibry Notes arifes entirely 
from a liberal con{lru3ion of the ilatute on 
which the negociability of thefe notes is 
founded. 

It muft. alfo be obferved, that in moft of 
the cafes where the feveral inftruments have 
been denied the privilege of Bills and Notes, 
it is not for that reafon to be concluded that 
they are of no force : when the fund from 
which they are to be paid, can be proved to 
have been productive, or the contingency oa 
which they depend has happened,, they may 
be ufed as evidence of a contr>a6l, according 
to the circumilances of the cafe, or according 
to the relation in which the parties iland to 
one another. 
Mtber T. William^ Watts, a merchant,, who 
Mamai, 1 traded to Gibraltar, employed Mofes Maflias 
31 Rep. 33 his fa6lor there, who ufed to confign 
»07». Watts's goods to certain agents in Barbary 

for fale. Maflias ufed to keep an account 
with the agents, and another with Watts, but 
Watts had no communication with the agents* 
On the 2ift of May, 1772, Watts drew a bill 
in the following terras^ for the balance of an 

account 
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account that day flated between him and Ma- 
ber and Kentiib, merchants, with whom he 
had dealings : 

" Sir, pleafe to pay to Meflrs. Maber and 
Kentifli, or order, 195I. 145. lod. out of the 
produce of goods you l^ave of mine, now ly- 
ing at Gibraltar, Barbar)', and Leghorn, as 
ibon as the fame (hall come into your handsy 
after difcharging the prefent acceptances. 

••William Watts.'* 

•• 7!? Mr. Mofes Mqffias^ 

No, 63, Prejcot'Strtety 
Which bill Madias aceepted in the following 
words underwritten : •• I agree to conform 
to this order. 'Moses Massias.*' 

Before this biH was paid, Watts became 
a bankrupt, and Mailias refufing payment, an 
a£lion was brought again ft him for •* money 
had and received to the ufe of the plaintiff.'* 
On the trial it appeared that Maffias had large 
quantities of goods of Watts in his hands ; 
in 1773 to the amount of 1657I. and more in 
1772. That he had paid large fums for 
Watts, but whether for engagements prior to 
1772 or not, did not appear. 

The defendant gave evidence of feveral 
prior engagements, but thefe did not cover 
the whol6 account ; and alfo that there was, 
at the time of acceptance, and fiill remained, 
a"l>alance due to Madias himfelf of 870I.— 
There was a verdi6l for the plaintifi*; and an 
application being made by the defendant for 
a new triaif the couit obferved that the quef. 

lion 
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lion was, whether '4he defendant had in his 
hands 195I. for the ufe of the plaintiff. He 
was proved to have had goods to the amount 
of 16571. and that his acceptances, in the 
common and technical fenfe of the words, as 
applied to Bills of Exchange, together with 
certain other indorfements by which be had» 
engaged hirafelf to pay money for Watts, left 
a balance in his hands more than fufiicient to 
pay the plaintiffs ; if the balance of 870L due 
to Maflias himfelf, be excluded. For this 
balance, then unliquidated, it never could 
have been meant to provide, nor was it meant 
that the bill or its acceptance ihould be Tub- 
jeS to it, for then there would have been 
fraud in the drawer, and alfo in the acceptor ; 
both knew, or muft be fuppofed to have 
known, at leail Maflias knew how the bal- 
ance then flood. If he meant to have referv- 
ed his own balance, he fhould have made a 
fpecial acceptance ; but having accepted it 
generally in the terms of the draft, fubjeft 
only, to prior acceptances, he fhall not (heltf r 
himfelf by this concealed balance due to him« 
felf in the courfe of a running account. 
i^Mod. No prec if e form of words is necefTary to 

087. 2 L4. make a Bill of Exchange, or a Note, under 
i/qt" I Str ^^^ ftatute ; any order which cannot be com- 
629. 1 Wiif plied with, or promife which cannot be per- 
263. 3 Wiif. formed, without the payment of mondy, will 
**3» make a good bill or note. Thus an order to 

deliver money, rr a promife that fuch a one 
ihall receive it, is equivalent to an order or 
promife to pay« 
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A QUESTION arifing on a note in ihefc MFormT, 
words ; " I promife to account witbT. S. or ^**» * ^• 
his order, for 50I/* it was obje£led that this HaVm- 
importing only a promife to be accountable 1396. 8. 
lor the money, the maker was not obliged to Mod. 364. 
|)ay It to the perfon to whom it was firu giv- 
en, or to the indorfee, but that he might ac* 
^ount for it another way^ by having laid it out 
in goods, or otherwife applied it. Bat the 
court held that a promife to account was the 
fame as a promife to pay, more efpecially as it 
was to be accountable to A, or order, which 
implies an intention that it (hould be nqgocia- 
led ; and it would be a flrange conftrudion 
to fuppofe that the meaning could be fatisfied . 
in any other way than the payment of mon- 
ey when there might he any number of in- 
4orfees. 

Neither will the addition of extraneous ^hadwick 
trircum (lances vitiate a note. Thus, '* 1 do y. Alien, i. 
acknowledge that Sir Andrew Chad wick has Su-. 706. 
delivered me all the bonds and notes for 
which 400I. were paid him on account of 
Colonel Synge, and that Sir Andrew deliver- 
ed me major Graham's receipt and bill on 
me for lot. which lol. and 15I. 5s. balance 
due to Sir Andrew, I am ftill indebted for, 
and do promife to pay ;" is good. 

The words "value received," being in 
^neral ioferted in bills and notes, there feems 
.to have been fome dioubf, whether they were 
efiential : in one ca{e> where the want of thefe 
words was obje£led, a verdifi was given on 
that account againft the inftrument, but that Ban^urjr v^* 
cafe feems to be a very doubtful authority 2 tiffet,,a. 

Q ^ ia Str. lUi* 
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3)awke9, T. in a fubfequent cafe the fame objeflion was 

^Wiif"207 °^^^^» ^"* *^ *^^ inflruraent was clearly dc 
' feftive on another ground, the court gave no 
Tort. 28a. opinion aslo this point. 
}Urnard, Qn feveral occafions it appears to have 

8 Mod.*267. ^^^^ f^i<i incidentiilly bythe court, and atihe 
X Show. 5. bar, that thefe words are unneceffary. 

497. 2 Ld. Raym. 1556, 1481. Lutw.889. i Mod. ent. 310. 

White V. And the point is now iuUy fettled/that 

.Ledwickt they are not neceflary ; for as thele inftni« 
^V ^;,*** *^ ments are always prcfumed to have been 
Ba ley Ap- '"^^^ ^^ * valuable confideration, words 
pendix*N. 3. wliich import no more cannot be effential. 

But in France notonly "value received" 
Bcaw«,49o.^^jj be inferted in Bills of Exchange, but 

alfo' the nature of that value, in confequence 
of an ordinance oi the King, in March 1673, 
whether it was in money, merchandize, or 
other efFefls, to prevent fevejal abufes which 
i)ad crept into this bnmeh of commerce, by 
'the bare infertion only of '' value received j" 
for it was common to give a note in payment 
of a Bill of Exchange, each having thefe 
words : and this praBice was found to be of 
great j)rejudice to trade, by occafioning many 
failures, which it was the obje£l of this ordi- 
nance to prevent ; and in confequence of iSt 
there are four forts of Bills of Exchange in 
4hat country, the firft exprefling fiiciply value 
received ; the fecond, .value reetivea tn met^ 
ckandize ; the third, value in him/elf; anl 
the fourth, value unierftood. The iirft and 
Jecood need no eKplanation^ being alike tn 

.. thek 
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their negociatidn, .and their (liftiii£}ion only 
anfwering Ibnie ends that may occur between 
the drawer and deliverer in cafe of failure op 
fraud. The third fort is when a merchant 
draws a Bill of Exchange on one who owes 
him money, which he fends to h^s friend ov 
faSor, to procure acceptance and paymem, 
and as the acceptor is liis debtor, an incon* 
venience might arife to him, fhould he infert 
" value received,*.* fimpiy, as his friend or 
faL&or might pretend- it belonged to him, it 
appeaiingrby the Bill that the drawer had re- 
ceived the value; The fourth is when a per- 
fon, taking a Bill of Exchangee from.one on 
vbofe credit he cannot rely, gives the drawer 
bis acknowledgment of receiving the Bill*, 
the. value of wmch he obliges himfelf to iat- 
isfy, on having advice that the bill is paid ; 
I butif the Bill return dilhonoured, it i^ again 

excbangi^d fot.the.Note,.the.diawer defraying 
the charges. 

Whs^tuer it be efTenttal to the conflitu- 
lion of a Bill o£ Exchange, that it Ihouli' 
contain words which render it negociable« as 
•* to order** or "to bearer,** fee ms not, hitli- 
ertOf to have received a dire£l jvidicial deci^ 
fion. There are two cafes in which the want'^j^^^y^- ^^ 
Qf fiicb words was taken as an exceptioo, but Liffet. % 
as there were other objeflions on which the Sir. ma. 
Bill was in both cafes hdd to be bad, it was Reihi^^ane 'i 
not thought neceffary to decide on that point, vviif. %iL 

In another cafe the fame exception was 
taken*and overruled, but under (uco circum- ChambeHyn 
fiances as that the point was not geneially J-^'^*'*'"^ *' 
determined. The dtfendant had given the ** ' ^^^* 
plaintiff a draught on one Heddy, for the 

payment 
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payment of a Aim of money for w«rk done 
by the plaintiff for the defendant : the platn« 
tiff had neglefied to demand payment for a 
confiderable time after the draught was due ;. 
and in the mean time Heddy became infoU 
vent. The plaintiff brought hi* afiion for 
work and >e£our» and the defendant at the 
trial proved his having given this drau^t to 
the plaintiff in payment. But that not oeing 

Jiayable to the plamtiff or order, the jury con- 
idered it as net being a Bill of fixcbange,^ 
and gave a verdifl for the plaintifE OtKaa 
application for a new trial, the court thought 
it unneceffary to decide on the general quef* 
tion, whether words importing hegociability 
were effential to the conftitution of a Btll oi 
Exchange, hecaufe they were of opinion that 
by accepting the draught, and keeping it fo 
long after it oecame payable, the plamtio* had 

Siven credit to Hcddy, and difcbarged the 
efendant. 
If, in a doubtful point, howc^'er, we might 
be allowed to reafon on general principles, il 
would feem, that it being the original inten- 
tion and the a£lual ufe of Bills oi Exchange 
that they fhould be negociable, fuch draughts, 
as want thefe operative words are not "entitled 
to be declared on as fpecialties, however they 
may be fufficierit as evidence to maiotain art. 
aflion of another kind; 
rse A Ann. '^^^ ^ wofds in the preamble to the ftatutc» 
c. 9. f. I. which gives the fame remedy on Promiffory 
• Notes as there was before on Inland Bills of 

Exchange, include only notes payable to or- 
(Jer ; thp£e of the enaCling clai^fe only fuch as 

att 


>ayable toordef or bearer, and therefore ii» 
ftrift interpretation would feem not to confer 
that privilege on notes wanting fuch words, 
even if the want of them were no obje^on 
to Inland Sills of Exchange.. 

Y£.T it has been ruled that^ fuch words are 
not neceffary in notes, and tliat the perfon \6 Sf'f**."!.^. 
whom tfaey are made payable may maintain Moore ▼. 
anaflion on them wnhin the (htute, againil Paine, 
the maker. And theie are {everal ca&s ia ^- ^' *** 
the books of reports where fuch words were * 
omitted, and no exception taken on thaioc- 
count The reafon of this iwdulg^nce to 
notes ma\r be, that they have lefs reference to 
Hade and diftant commerce, being. properly 
no tnore than engagements between party and 
party; and the flatute being remedial, the 
oenefit of it has been extended beyond the 
Iheral words. 

It having. been found by experience, thai yjj Prt^n^a 
tirade and commerce fuffered imterially f rom bie to St. 
the circulation of Bills, Notes, and Draughty 15. C. IVU 
for very fmall fums, which pafled as cafb, *• 5» 
and many ©f them being made' payable under 
certain terms and reflriSions with which the 

Eporer fort of manufa£lurers» . artificers, la« 
ourers and others could not comply, without^ 
Jobj^fling them Pelves to great extortion and 
abufe, the legiflature ha« thought proper ta 
lay certain reilraints on Bills or l^Iotes undei^ 
alimited fum. 

All Notes and Balls for th6 payment of , ^ (j mi 
any fum under twenty {hiUings, wnich hac^c. $1. 

Ga bccii^'^i^ 


i. 


S. U 


OT Tint rRinLSOES or bills or excttakg^ 

Been ilTued before the 24th of June, 1775, 
were made payable on demand. 

S. I. ' Notes and Bills for lefsthan twenty fliil- 

Kngs, iffued after the 2/(th of June, 1775, are 

S. ». declared void. And any perfon publifhing. 

or uttering fuch Bills or Notes, or in any 
manner engaged in the negociation of theniy 
is liable to a penalty of net more than twenty 
pounds, nor lefs than five, to be recovered 

S. J3. and apph'ed in the manner pointed out by the 

aft, which was to contmue for five years. 
The good effefts of this aift bein^ founds 

»7. C. IH. further provifions for the fame purpafe were^ 

^' 3^» made by another two years after. 

All Promiflbry or other Notes^, Bills of 
Exchangi?, or Draughts, or undertakings in 
writing, Deing. negociabk or transferable, (or 
the payment of twenty (hillings, or for any 
lum of money above that fum and lefs thair 
five pounds, or on which twenty (hjllings, or 
above that fum and lefs than five pounds, (haJf 
femain undifcharged, ilfued after the firft of 
January, 1778, (hall fpecify the names and 
places of abode of the perfons refrfeftively to- 
whom or to whole order they (ball be madei^ 
payable ; (hall bear date before or at the time 
c^f drawing or iflFuing them^andnot on any 
fcbfequent day ; (hall be made payable with* 
in the fpace of twenty-one days next after 
Ae day of the date ; and (halh not be trans- 
ferable or negociable after the time Hmitect 
for the pavmcfit : and every indorfement IhalF 
fee made Dcforc ^ expiration of that time,. 

and 
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9Bd bear date at or before the time of makiag 
k, and Oiall fpecify the name and place o£ 
abode of the perfon or perfons to whom or ta 
whofe order the money is to be paid : and 

. the figning of every fuch note, &c. and alfo 
every indbrfement, (hail he attefled by one 
fubfcribing witnefs at the leaft ; and all notes, 
&c. of the above defcription,.not having thefe 
requifites, (hall be utterly vold^ 
The fame penalties, recoverable in thc&.s^ 

' fame vay as in the former aO, are impofed 
en every one uttering, publilhing, or ne^o** 
ciating luch notes, &c. without tl^ req^uiutes 
prefcribed. 

And all negociable notes, &c. iflued be- g^ ^ 
fore the ift ot January, for any fum between 
the fum of twenty (hilling? and five founds, 
or on which twenty fhillings, or lef^ than five 
pounds, jremained undifcharged, are made 
payable on demand»^ 

And this afi and the former aft are con* S.^ 
tinucd not only for the refid'ne of the five 
years of the former, but alfo for other iive 
years. 

And by a fubfequent flatute, both the for* 27 cim 
»er arc made pcrpctuaL' •» *^ 
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ACCEPT AN C E.. 


jCxN acceptanc^is an «ngagcnreirt to pajra^ 
Bill of Exchange according to tke tenor oi 
the acceptanccw 

The. making, ol a- Promiflbry Note is. 
equivalent to an acceptance of a Bill of Ex«. 
change, for it is an engagethent ^to pay the 
money for which the note. is given, .and ihere-» 
fore nothing uiuler..thi$ bsad. is applicable ta 
Promiflbry Notes, 

TH&circuBiflanceB vyhichgenerally con« 
c«r in the acceptance of a bill, are that the 
party to whom it is addreded, binds himfeif 
to thepayjnent,.4/i;^r t^ebill hasifrued,tig/(?r^ 
itli^s become due» and accjording its tenor, 
by either fubfcribing his name, or writing the 
words "^ accepts," or •* accepted,** 'or "ac- 
cepted, A. B.'* Butas^a man may beboun4 
as acceptor, wkhout any of'thefe circumftan- 
ces, it may be convenient to conCder this- 
fubjeft under the following points of view. 

r I R ST, with refpcft tx) the manner in which 
an acceptance may . be made ; . fecondly, the 
time ot makingr it* thirdly, the parties by 
whom and to whom it is made j fourthly, its ■ 
different kinds ; and, fifthly, what Dball amount : 
9irao*aC(e£tancev 

h A»s 


}. Ak acceptance may be either writtOD er 
Verbal ; if the former^ it may either be on the 
Bill itfelf, or in feme collateral writing. 

In foreign bills it has always been under- Mo] 19;. 
flood that a collateral or parol acceptance was ^^ ^*J* 
lumcient. ^ 5^g. ^ b„,; 

In an aSion againft the. acceptor of a for* 1674. 
eign Bill of Exchange, it appeared that the lyilkfafon 
acceptance was by a letter, in which the de- ▼. LmwUgt* 
fendant faid> I will pay it, if you will firft * S^« M* 
let me fend to my correfpondent in Ireland* 
This was held as well aa if the acceptance had 
been on the bill itfelf. 

In another cafe it appeared that a foreign Cosr. 
bill was drawn on the oeiendant, and on non* Coicman,^ 
acceptance returned to the drawer ; after- G*^n %ted 
waras, the defendant faid to the plaintiff, if b. R.H.* 
the bill come back 1 will pay it ; and on the 75. 
return of the bill this was neld to bind him as. 
acceptor. 

' But on account of 'an ambiguity in the 9 and 10 
two ftatutes which, extend the remedy for w. IH. 
damages and cofls to Inland Bills of Ex. ^'7- 3*4 
change, confiderable doubts bad arifen with "* ** *' 
refpe6l to the validity of a verbal or coUater* 
al acceptance of them. « 

The flatute of William, which gives that 5;^ ,^ 
remedy for non-payment after acceptance, 
lec^uires that acceptance 10 be by fublcribing 
the bill by the party accepting. 

The other iSatute provides, in exprefs s. 5,: 
words, thaft no acceptance of any Inland Bill 
of Exchange fhall be fufficient to charge any 
perfori whatever, unlefs it be underwritten,. 01 

i^odorfed in writing on the bilL 

Two 
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♦Two cBiefJQftices had at different pc^ 
riods after the niakihg of thefe (latutes^ rulc4 
^at an acceptance by parol was fufficient t9- 
bind the acceptor. 

t Ano'th ER had after ward* held that fucU 
.' acceptance wai not fumclent. ' , 

But this point is. now finally fettled by a 

P^^^^M. ^o'cma determination in the KingV Bendi 

8.*G. iV t in the tinje of Lord'Hardwicke. 

B. R H. An aftion was brought ^gainfl the defend* 

74. 1 Sc». ggii 2ls acceptor of an Inland BiH of. Exchange, 

■*^®* and at the trial the acceptance appeared to 

h^ve been by parol, on which the point was 

referved for the opinion of the court, and in 

delivering'that opinion, Lord Hard wicke ob- 

. ' fcTved that the cafos of fioreion bills were not 

^ ajpplicabfe' to the queftion then before them^ 

• as it wholjy depended. on the coriftruflion of 
the afls ot Parliament : the cafes on. iu'land 
Bil^ls that had arifen fmce that aEl were indeed 
in point ; but it was by no means fettled ia 
the coiirt of Common Fleas, that this accept? 

• dnce was not good": lor that he Uad'heen lu^ 
iormed by one of the judges oi that courts 
tfaat'ih a cafe which had lately come before 
them, of an aftion againft the acceptor of a 

fTiidaVf ^*'' ^^ Exchange, exception had been taken. 
UU.'a.^^^^ at'tb6 firft trial,, that the acceptance wa$ not 

in. 

♦ PiirkerC. J-. in H^IdfWorth^ ▼. Thicary, P. xi 
Ann. BR. and' to SiAi«|i ?. Pluaket, Mich. 11 Ana^ 
B .R. and Raym^qd ,C. J, ii^ Scott t. AQdcrfon* at Hit. 
Pri. M 1 G. it 

'•r Eyfe C: J. in Reay v. Mcggot, at K|. Pm. in U^ 
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in writing, and therefore no^ bin<lmg. Oil 
«n application for a new trial, the court beins 
informed that the opinion of Lord Raymond 
=was in favor of the acceptance, all inclined 
to the fame opinion. No final judgment was 
'indeed given, becaufe tlie defend^t thought 
fit to acquiefcein the inclination of thereurt* 

With refpeft to the Afts of Parliament, 
it mull be allowed that they are both, and ef- 
pecially the laft, very obfcurely .penned 4 
they were made to give a remedy againftthe 
<^rawer for . damages, interefi, and cofts, in 
trafe of non-acceptance or non payment by 
tiie drawee, for no {uch remedy exifled al 
common ]aw« « 

Th e firft gave that remedy, in cafe of non** 
payment after acceptance, but requires that 
the acceptance (hould be in writing under the 
bill, but no provifion was made for the cafe of 
non-acceptance; the ilatute of Ann was to 
extend the remedy to that cafe ; and thepro- . 
vTfions of the two aQs had evidently a refer* 
enceto thatxemedy only : the fifth fedion ot 
the lail a£l rndeed has exprefs words,- that no 
acceptance Ihal I charge amy perfon whatfo- 
ever, unlefs under- written or indorfed; and if - ^ 

tbefe words Hood fingly, it wo^Id be difficult 
to maintain that any remedy lay agatnft the 
acceptor, by leafon of a iparol acceptance i 
but the generality of thefe words is reftrainetji 
hy tl|e words that immediately follow; that ii . - 
rucb bill be pot accepted fey fnch underwri- 
^ng or thdoriemeot, no drawer >diaU be liable 
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to pay cofts, damages, or interell on that ae» 
count; fo that the fir A general words are to 
be underllood to relate to charging the drawer 
with intereft and colls. Nothing is more 
common than for an aEl of parliament to have 
general words at firft, which arc afterwards 
refirained by more particular ones. And it 
has been faid that this provifo was inferted by 
the committee, when there might not be u> 
much time for drawing it up clearly, as if it 
had been done at the nrit drawing of the a£l« 
Th E provifo at tht end of the aft is alfo 
Very material to the prefent queflion, ** that 
nothing in the a6l contained ihall be conilrued 
to difcharge any remedy which might before 
% have been had againft the drawer, acceptor of 

indorfer of any Tiich bill ; and fucb accept* 
ance being clearly valid at common law, it 
cannot be conftmed to be rendered void by 
this fiatute. 
roweli T. And if a verbal acceptance be bindings 
Moanier, i there c^n be no doubt but an acceptance by 
Atk. 7>7- letter will be fo tod. 

(<i3«) II, The acceptance is ufually made b^- 

3 ^"''- **^3' tween the time of iffuing the bill and the time 

1 Atk *7?s. ^^ payment ; but it may alfo be ma^de before 

f6ir.) the bill is iflaed, or after it has become due : 

when it is made before the bill is ifTued, it is 

rather an agrqement to accept, than an aSuat 

acceptance, but fuch agreement is equally 

JWnding as aA acceptance itfelf. 

jackfon Y. * When the icceptancie is;made aft^r the 

iij^'i Ld*' ^^^ of paymeht iselapfed,it is cdniidered as a 

Ray'm.364. ^, ' ' general 
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feneral promife to pay the money : and if rt*iJ- C«tli. 
e to pay according to the tenor of the ^il^ J^ wJ/cor* 
this fhalJ not invalidate the acceptance, though, s^j^, ^^* 
the time being pafi, it be impoflible to pav i Lord 
according to ine tenor, but thefe words (nail **?7 /74* 
be rejefled as furplufage, * iro 

III. Accsi^TANCE isufaally madeby thej^ ' ^, 
drawee, or perfon on whom the bill is drawn, ^ar. »»?* 
and when made before the iiTuing oT the bill, Beawef. 
is hardly ^ver made by any other perfon ; but 4S^ 45**' 
after the iffuing of the bill, it frequently hap- 
pens either that the drawee cannot be founds 
or refufes to accept, or that his credit is fuf« 
pe£led, or he cannot, by reafon of fome difa«- 
pility, render himfelf refponfibie : in any o( 
thele cafes, an acceptance by another perfon^ 
in order either to prevent the return of the 
bill, to promote the negociation of it, or to 
fave the reputation and prevent the profecu- 
lion of the drawer, or of fome of the other 
parties, is not uncommon : fuch an acceptance 
IS called an acceptance for the honour of the 
perfon on whofe account it is made, the effeQ: 
of which- will be more particularly explained 
in a fubfequent page. 

That engagement which conflitutes aa 
acceptance is ufually made to the holder c€ 
the biU, or to fome perfon who has it in con- 
templation to receive it, and then the acceptor 
muu anfwer to him, and to every one who 
either ha3 had the bill before, or (hall after- 
terwards have it by indorfement: but it is 
frequently made to the drawer himfelf ; aiui 
4hen it may be binding on the party XDskm^ 

H ^ 
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the engagement or not, according to ihe cir- 

cum fiances of the cafe. 

The mere anfwer of a merchant to the 

?B>twef , 4jr4. drawer (hat he will "duly honour his bill," is 

Du 'fo° ' "^^ ^^ ^^'^^^ ^" acceptance, unlefs accompa- 

Cow^f*57«, ^^^^ with circumftanccs which may induce a 

574. 1 Atk. third penon to take the bill by ibdorfement: 

but if there Jbe any fuch circurmlances, it may 

amount to an acceptance;, though the anfwer 

be contained in a letter to the drawer. 

An D an agreement to accept may be ex- 
preffed Jn fuch terms as to put a third perfon 
in a better ^ndition than the drawer. If one 
man, to give credit to another, make an abfo- 
lute promife to. accept his bill^ the drawer, or 
any other per&n, may fhewfudh. promife on 
jhe exchange^ to procure .credit, and a third 
perfon advancing his .money on it, has noth* 
ing to do with the equitable circumfiance^ 
which may fubfift between the drawer and 
jacceptor. 

IV. An acceptance is generally according 
|o the, tenor of the bill, and then it is called a 
generd and abfblute acceptance. 

But it may differ from the tenor in fom« 
material circumftances, and yet, as far as it 
goes, be binding on ihe acceptor. 

It may be for a lefs fum than-that ir.ention- 
IWar. i7»*a ed in the bill : or it may be at an enlarged 
^^Kcene * Period, which is ufually tne cafe when a mer- 
chant Qn whom a bill is drawn has no cffefts 
of the drawer in his hands, and docs not fup- 
^ pofe he fliall.have any at the time of payment 
.mentioned in the bill. 
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So; the drawee may accept a bill whickhas Walker r. 
no time mentioned for the payment, 21*^^ j^Jj^^f * ' * 
which is held payable at fight; to pay at a dif- * ^* 
taiii period ; and fuch acceptance will bind 
him. 

A Bill was payable the firft of January, price r. 
the drawee accepted to pay the firft ot March ; Shute, P: 
the holder flruck out the' firft of March, and 33- Car. If;^ 
inferted the firft of January ; and when it was ^"^••»* •' 
payable according to that date, prefcnted it for 
pa)^ment, which the acceptor refufed ; on 
which the holder reftored the acceptance ro 
its original form ;, and the court held that it 
continued binding. 

So, the acceptance may direft the payment «•- 
to be made at a place different from that men- chltty,^*;. 
tioned in the bill, as at the houfe of a banker ; Scr. 119$;, 
in which cafe if the holder neglefl to demand 
payment within a reafonable time, and the ^}^^ ^* 
Danker afterwards fail, he muft ftand to the lofs. ^ J^* *"** 

But if the banker continue folvent, thee. r!t. 
holder is not bound to prove a demand on the 25 G. Iir.- 
banker in an aftion againft the acceptor. a"^^*^ c 

So alfo the acceptance may differ from the smUh r. 
tenor of the bill in its mode of payment, as to s«ar, E. 14.' 
pay half in money, half in bills. G. II. Bul- 

An acceptance may alfo be corfditional, as 1"^" ^* 
** to pay when certain goods configned to the 
acceptor, and for which the bill is drawn, fhall ^^j*jj \' 
be fold;" for it would affefcl trade if faftors str. iis« 
were not allowed to ufe this caution when billa 
are drawn on them, before they have an op- 
portunity to difpofe of the goods. 

So, 
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juiiin V. So, a« acceptance " o» account of the fhi^ 

Twiif**^' '^^^l^^ ^^^^ ^^ ^^^ f^^ *^^ '^^^ veffel's car* 
^ 8^"^ ^* fuf&cient to bind the acceptor. 

On the fame principle^ an acceptance '**la 

ttSe^l'^ pay as remitted from the place where the per- 

Str. 1*4^2* ion on whofe account the acceptance is made 

ceiides/' feems binding after the remittance 

made. 

But what (hall be confidered as an abfo- 
I Term lute or conditional acceptance is a (jueflibn of 
Rep. itz» law to be determined by the court, and i« not 

to be left to the jury. 
Wiikinfo ^ Bill was drawn in New England for a 

▼. Lutwidge, f'-^^ ^^ money advanced there, for the repairs- 
1 Stp, 648, of a fhip, of which Lulwidge, the drawee, re-c 
fiding at Whitehaven, was the freighter. — 
Wilkinfon, the holder of the bill, applied to 
a merchant in London, to fend the bill to 
Lutwidge for acceptance : the merchant fent 
it inclofed tothe drawee, who by letter ac- 
knowledged the receipt, and wrote thus ; 
" The bUl which you lent me I will pay, in 
cafe the owners of. the Queen Ann do not ; 
and they living in i)ublin, I rauft firft apply 
to them ; t hope to have their anfwer in a 
week or ten days : I do not expeft they wiJt 
pay it, but I judge it proper to take their ad- 
vice before 1 do, with which I requeft yotr 
will acquaint Mr. Wilkinfon, antf that he 
may reft fatisfied of the payment." In an* 
©ther letter h£ writes^ " I have not had an op- 
portunity of fending the bill to Ireland^ but 
will take the firft opportunity, and then will 
remit to the gentlemen concerned, according 
K> my promi&." The bill sot being paid^an 
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a£lion was brought again ft Lutwidge, as ac- 
ceptor, in which he infifled that thefe letters 
did not amount to an ahfolute acceptance, but 
"were only conditional, to pay in the cafe the 
owners ot the Qaeen Ann did not ; and that 
his promife to procure payment from them 
was in favour of the plaintiff; but the chief 
juftice thought it was rather in favour of him« RtymoiA 
felf; .that the letters were a complete accept* 
ance» and amounted to this ; that he wiflied 
the holder of the bill to give him time to write 
to Ireland, but aflured him that at all events- 
the money fhould be fecured; whether the 
owners of the Queen Ann payed it or not. 

A Bill was drawn on Mathews, payable sproatr.* 
to one LenoXj.or order, and by indorfement Mathews, 
came into the hands of Sproat : Sproat's clerk ^^p^ ^^^ 
prefented the billj or acceptance to- Mathews j 
who lived in London, and' who told him; 
** that the drawer had configned a (hip and 
cargo to him and another perlon in Briftol ; 
But as he could not then tell whether the (hip 
would arrive at London, or Briftol, he could ^ 

not accept at that time :" the clerks by the 
confent of Mathews, left the bill, and after- 
wards called, ia company with his mafter, to 
know whether Mathews would accept thebill 
or not ; who, on being- preCTcd, decIared,^ 

the bill was a good one, and wou^td be paid^ 
even if the fhip were loft*" 

Th £ court held that this was only a condi^ 
tional, not an abfolute acceptance. Mathews 
had three events in contemplation ; the arri^i* 
yal of the (hip at Briftol htx arrival at LoiHi 

H 2 doA 
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ft 

Ma^n r. As, if a merchant undertake to accept bil^ 

Hunt, ^Q ^ certain amount, on. condition that a car- 

oug. 197, g^ ^£ ^^ equal value be configned to him, 

and an order given for infurance. If the 

cargo configned do not equal the value, he is 

nut bound to accept. 

V. A SMALL matter will frequently a- 
Maf. 17. mouj^ to an acceptance, according to the cir-r^ 
Moi. i 2. cipnftances of the cafe : thus,- if the merchant 

Bcawct' *** ^^Y' ^^*^^^ *^^ ^^^^ ^^^^ me, and to-morrow i 
4^55. Gi lb. ^'^1 accept it ; this is an acceptance, for it 
L. E» 118. gives credit to the bill, and prevents the hold- 
3 B«r. 1674. cr irom taking. the neoeffary ftegs agaixjft the 
drawer^ • 

But if the merchant fay, leave the bill 

a^o. 3*Bac. ^^^^ ™^» ^"^ ^ will look over my books and 
Abr. 610. accounts between the drawer and me ; call 
Mar. 17. to-morrow^» and accordingly the bill Ihall be 
ii!i- ^* accepted;, this is^ no Gomplete acceptance,. 

becaufe it depends, on the balance of the ac« 

eount, and on the merchant's having eiTefU 

in his hands to anfwer it, fothat hegive&no 

abfolute credit to the bilU 
^ _ Any thing written on the bill by the 

oBb; 40. drawee,, not exprefTmg.a direS refufalto ac^ 

cept, as "accepted," ** prcfented/* " feen,? 

will, if unexplained by other circum^fiances, , 

amount to an acceptance. 

So, a dire£lion to a^ third perfon to pay the 
^?®^[^' noney is an acceptance. The drawee of a 
iTrin^'i^: bill underwrote it thus ; •* Mr. Jackfon, pleafe 
«• in. B. to pay this bill^ and charge it to Mr. Newton's 
R^Bui.Ni. account." It was contended that this was 
' • *7^* not an acceptance, for that the party did not 

meaa* to become the principal deotor^ It was 

only 
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enty ft <!ir€6lion to Jackfon, to pay out of a 
particular fund. But the court held, that the 
underwriting being a direSion to pay the fuai, 
it was of no importance to what account il> 
Was to be placed when paid r that was a tran|l 
aSton between the parties themfelves, and. 
this was a fufficient acceptance. 

A B I L L was fent to the drawee for accept* -u ii -^ 
ance ; he kept it for ten days before it became Monnier, 
due without any objefiion ; and whilft it con« i Atk. 717^ 
tinned in his hands, he entered it in his bill- (^i^) 
book, under a particular number, and wrote 
the number on the bill, and at the bottom the 
day when it would, become due, and then 
fent it back, refufing to accept it : it was 
proved that it was the common prafiice of the 
drawee to enter and mark all bills in the fame 
manner, whether he intended to accept them 
or not : the court feemed to think that thefe 
circumftancds alone did not amount to an ac- 
<eptance« 

If a merchant he de&r«d to accept a bill on ^tth ih 
the account of another, and to draw <m a ^i^*"'* 
third, in order to reimburfe himfelf, and in ^^^^ ^ 
confequeoce he draw a ImU on that third per- 
fon ; the bare a6l of drawing this bill will not 
amount to an acceptance of the other, for the 

Sarty evidently Oiews he meant only to make 
imfelf liable, in cafe the bill drawn by him 
fliould be accepted and paid. 

An agreement to accept or honour a bill Betwci,.4W| 
will> in many cafes, be equivalent to an ac- 
ceptance, and whether that agreefnent be 
merely verbal ox in writing is immaterial : 

IS 
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IF A. having given or intending to give credt 
it to B. write to O. to know whether he will 
accept fuch bills asihali be drawn on him on 
B*s. account, and C. return for an fwer that he 
will accept them ; this>is e(}uiva]ent to an ao- 
teptance, and a fubfeqaent prohibition to 
draw on him on B*s; account will be of ik> 
avail, if, in^ faft, previous to that prohibition,, 
the credit has been given. 

Whitr, a merchant- in Ireland, defired to 
Va!j*Miero ^*^ ^^ ^^^ plaiiitiffs, PiMans and Rofe, meF- 
3: Bur. 166^) chants at Rotterdam, for SooL^payable .to one 
• Clififord, and popofed to give them credit on 
agood'houfein London u>s^ their reimburfQ. 
ment, or any other mode of reimburfementf-: 
the plaintifis, in- anfwer, defired a confirmed 
credit on a houfe of rank in London, as the 
condition of their aoceptine the bill : White 
named the houfe ot the defendants as that 
houfe of rank :: the plaintifis honoured the 
draft, and paid the money, and then wrote to 
the defendants. Van Microp and Hopkins, 
merchanls in London^ defiring^ to know 
whether they would accept fuch bills as the 
plaintiffs mould in about a month's time 
draw on their houfe for 800I. on the credit^f 
White : the defendants agreed to honour the 
bill ; but before it was drawn. White failed, 
and then the defendants wrote to the plain- 
tiffs, informing them that White had flopped 
payment, and defiring them not to draw, as 
they could not accept their draught. The 
plaioiiffs however drew, holding the defend- 

azu&> 
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ants not atliberty to withdraw tbeir-engage- 
ment. 

On' behalf of the defentknts it was argued, 
that the letter in whichrthey promifed-to honor 
the plaintiffs' bill imported a tredit given to 
the plaintiffs in profpe£l of a future credit to 
be given by them to White ; for the letter of 
the plaintiffs, to which that of. the defendants 
was an anfwer, only intimated an intention of 

giving credit to W hite» on conditipn of a ere- 
it from the defendants ; and that therefoce 
this credit might -well be countermanded be- 
fore the advancement of ^money. But the 
real tranfa£lion between, the .plaintiffs and 
White was very dififerent from that rep refent- 
ed to the defendants ; the former had accept- 
ed White's bill a confiderable time before the 
latter had undertaken to honour their draughty 
and confequently could not be con&dered as 
having been influenced by that engagement. 
That this tranfa^lion has been fraudently con- 
cealed from the defendants both l^ White 
and the plaintiffs; if it had^been difclofed, the 
defendants would have plainly ^feen. that the 
plaintiffs doubted of Whitens fufBciency, by 
their requiring a further feourity for a debt 
already contra6led : and that therefore this 
concealment of circumftances was fufEciem 
-io vitiate- the contrail. It was likewife void 
•for want of confideration, it being like a pro* 
mife to pay another man's debt contra6lea be- 
fore the promife, which was a pafi confide.ra- 
•tion, ancU therefore no more than a naked a- 

greemen^ 
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'gtrement, which was sot fufficient to main- 
tain an a{lion« 

To Uus h was anfwered, that if indeed 
ifaere were any fraud in the tranfaflion, that 
would have l^een fufiicient to vacate the con- 
trad ; hut tt was manifeil that nonQ exift^d 
here, nor were the defendants deceived in- 
ia a belief that the credit to White was future : 
the plaintifis' letter imporied onJy a wiQi to 
be informed, whether the defendants would 
accept bills on White's account, which they, 
by tneir anfwer, coiifented to do. The plain^ 
tiffs did not feem at the time to have doubted 
of White's fufficiency, or to have meant to 
conceal at^ thing Ironoi the defendants.-— 
The draught by White on the plaintifi$, 
myable to ClifEbrd was no part of tbe con«* 
£aeration of the engagement of the defend- 
ants ; that, and all the precedent corref- 
Sondence, was entirely out of the cafe,— • 
iy promifing to honour the plaintiffs' draughts, 
-the defendants admitted that they either had 
effefis of White in their hands, or that they 
*had credit on him. There was no pretence 
for the ohjefiion of this being a naked a« 
greement: whatetter. might be laid in otlier 
-cafes of a naked agreement, or the want 
oi 2L confideration, there was no fuch thit^ rn 
the cuftpm of merchants with refpeflto Bills 
x)f Exchange. The true reafon why the ac<» 
ceptance or a Bill of Exchange Oiall 'bind, 
is not on account of the acceptor's Jiaving, or 
being fuppofed to have, e&as irt his hands, 
l>ut from the convenience of trade and -com- 
fuerce^ the acceptance is an obligation to 
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pay, though the acceptor have no effefls of 
the perfon on whpfeaccountthebillis drawn, 
and though there be no confideration. The 
end of the inftitution of bills, thei^^currency, 
requires that it (hould be fo. This cafe is the 
fame as if White had drawn on Van Mierop 
and Hopkins, payable to the plaintiffs : it 
would have been immaterial to the plaintiffs 
whether Van Mierop and Hopkins had efFeds 
of White or not, if tney had accepted his bill : 
what was done here amounts to the fame 
thing ; to promife to give the bill due honour 
is, in efie£l, to accept it : if a man agree to 
do the formal part, the law, in the caie of an 
acceptance of a bill, confiders it as actually 
done ; the defendants could not afterwards 
retra£l ; it would be deilru3ive to trade and 
credit if they might. There is no analogy 
between this cafe and a promife to pay anotn- 
er man's debts already contra£lea« It is a 
tranfaftion of quite a different nature. If a 
confideration were neceffary, there is here a 
fufEcient one. Any damage to another, or 
forbearance or fufpenfion of the afTertion of 
hi& right, is a fuflicient foundation for an un- 
dertaking, and will make it binding, though 
no aElual benefit accrue to the party who un- 
dertakes. Here the cng^ement of the de- 
fendants occafioned a poffibility of lofs to the 
plaintiffs ; it is plain tney would not rely on 
White's affurance alone, and therefore they 
wrote to the defendants to know if they would 
honour their draught : by engaging to do fo, 
they prevented the plaintiffs h'om calling on 

1 White 
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White to perform his agreement^ by giving 
them credit on a good houie in Loiidon for a 
reimburfement. The fufpenfion of the plain- 
tiff's right, to call on White for a compliance 
with his agreement, is a confideration fuffi- 
cient to maintain an a£lion» if that fufpenfion 
be only for a day, or for ever fo fliort a time, 
Ira bill be drawn on a fervant, with a di- 
reftion to place the money to the account of 
his mafter, and the fervant accept it generally^ 
this renders him liable to anfwerperfonally to 
an indorfee. 
Thomas V. A BiL-L of Exchange was drawn in this 
Bithop, a manner.: ** At thirty days fight, pay to John 
str. ^55- Somerville, or order, 200I. and place the ffime 
B. R. H. I. ^Q ^^ account of the York-buildings compa-, 
fly, valoe received by yours, Charles Mild- 
may." Direfled to Mr. Humphrey Biihop, 
cafhier of the York^buildings company, at 
their houfe in Winchcflcr-llreet, X.ondon. — 
•• Accepted, H. Bifhop^ 13th June, 1732." 
This bill was iadorfed to Thomas, who .brought 
an a6lion againA BiQiop as the acceptor. At 
t the trial th^ defendant proved, that the letter 

ol advice was addreffed to the company ; and 
that the bill being brought to their houfe, he 
was ordered to accept it, which he did in the 
fame manner as he had accepted other bills.: 
but it was determined that this evidence was 
immaterial* The bill, on the face of it, im- 
ported to be drawn on the defendant; it was 
accepted by him generally, not as fervant td 
the company, to whofe account he had no 
ri^ht to charge it, till atlual payment by him- 
r felf : 
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felf : and this being an a£lion by an indorfee^ 
it would be of dangerous confequence to 
trade to admit evidence,, arifing from extrinfic 
circumilances, fuch as the letter of advice. 
This differed' widely^ from the cafe of a bill 
addreffed to the matter, and fubfcribed by the 
fervant. A Bill of Exchange is a contra£l by 
the cufiom of merchants, and the whole of 
that coQtra£l muA appear in writing ; there is 
nothing in writing here to bind the company, 
nor can any a£iion be maintained again ft 
them upon tne bill ; for the addition of cafli« 
ier to the defendant's name, is only to denote 
the perfon with more certainty ; the houfe of 
the York-buildings con>pany, is to inform the 
indorfee where the drawee is to be found, and 
the diredion to whofe account to place the 
money, is for the ufe of the drawee only. It 
might have been otherwife, had the a£lioa 
been by the payee, who was privy to the 
tranfa3ion, and rf it had appeared that he ten* 
dered the bill as a bill on the company : but 
this plaintiff beins a ftranger, thole circum*- 
fiances could not be confidered. 
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CHAP. VI. 


Transfer g^ Bills and Notes. 


A 


.CCORDING to the difference in the 
fiyle of negociability of Bills and Notes, the 
modes of their transfer alfo differ. 

Bills and Notes payable to beartr are 

I Bur. 451^ transferred by delivery : if payable to J. S. 

J BirRep, ^^ bearer, they are payable to bearer as if J. 

4S5. ' S. were not mentioned. 

But to the transfer of thofe payable to or- 
der, it is nccelfery, in addition to delivery, that 
there ihould be fdmething by which the payee 
may appear to exprefs his order. This addi- 
tional circum&ance is an indorfement, fo cal- 
led from being ufually written on the back, 
though without doubt, an order of transfer 
would be equally valid, if written at the bot- 
tom or on the face of the inftrument. 

Where no regulation is made by afl; of 
parliament relative to the negociation of bills 
or notes, no particular form of words is ne- 
ceffary to make an indorfement, only the name 
of the indorfer mud appear upon it, and it 
muft be written or figned by him, or by fome 
perfon authorifed by him for that purpofe. 

iNJDORSEMEtlTS 
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Indorsements are either in full or in 
|>Iank ; a full indorfement is that by which 
the indorfer orders the raoiiey to be paid to 
fome particular perfon by name. A blank 
indorfement conlifts only of the name of the 
indorfer. 

A BLANK indorfement renders the bill or Doug. 617. 
note afterwards transferable by delivery only, (5^'*l ^"* 
as if it were payable to bearer, for by only ' ^^*' 
writing his name, the indorfer fliews his in- 
tention that the inftrument fhould have a gen- 
eral currency, and be transferred by every 
pofleflbr. 

Blank indorfements are more frequent 
than thofe in full, becaufe, if every indorfe- 
ment were in full, the back. of the inftrument 
would be foon filled up, and its negociability 
would be lefs exienfive. 

Except where reftrained by a£toFparlia- i Ld. Ray. 
ment, the transfer of a bill or note may be ?75- Vid. 
made at any time after it has iffued, even af- »^*'? 
ter the day of payment ; and in cafe of the vid. 3 Bun 
former where the acceptor refides at a diftance 1516. i BL 
from the drawer, is irequently made before 5^P- 485. 

acceptance. . . fe^s!; ^''' 

And where the transfer is by indorfement, Vid. i H. 
that indorfement may be made on a blank BL Rep, 
note, before the ihfertion of any date or fum *** ^^ 
of money, in which cafe, the indorlbr is lia- 
ble for any fum, at any time of payment that 
ma^ afterwards be inlerted ; ana it is imina- 
tenal whether the perfon taking the note on 
the credit of the inaorfement knew whether it 
was made before the drawing of the note or 
not ; for ia fuch a cafe the indorfement i» 
equivalent ta a letter of credit iot any indeftp 
nite fum. 

♦ la One 
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RuflelT. One Galley having had f request money 

Donf'S. ♦'^^"f^^ions ^i* R^ffel, a baaker, and ha^r. 
(^14.) * ing^ overdrawn his cafh account ; Ruflel fuf- 
pe6ling his credit, refufed to advance him 
any more money, without the addition of the 
name of fome indorfer of whom he lh6uld 
approve : on this Galley applied to Lang- 
llaffe, whoindorfed his name on five copper- 
plate checks, made in the form of Promiflbry 
Notes, but in blank, that is, without any fum, 
date, or time of payment, mentioned in the 
body of the notes. Galley afterwards filled 
up the blanks with different fums and dates, 
and Ruffel difcounted the notes. Galley be- 
came a bankrupt, and Ruflel demanded pay- 
ment of Langftaffe, and, on his refufal, brought 
an a£lion in which the court thought he was 
entitled to recover, though it appeared that he 
knew the notes were blank at the time of the 
indorfement. 
Bant of It i$ faid, that on a transfer by delivery, the 

EagUnd V. perfon marking it ceafes to be a party to the 
Newman, i. biU or note ; that fuch a transfer is a iale, and 
Ld. Raym. ^^idi^ j^^ ^j^^ fgjjg j^^ j^^j ^^^ become a new 

Mgd/241. fecurity, and i$.not liable to refund the mon- 
Lambert v. ey if the bill (hould not be paid. 
Pack, I But this can only be true to its full extent 

7th^efolu- ^^^" applied to the cafe of a demand by a 
tioa. fubfequent party when one or more have in- 

tervened between him and the party again ft 
whom he makes the demand: as between the 
immediate parties to the transfer, this diftinc- 
tion mult be taken, that when the bill or note 

has 
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has been given in payment of a precedent 
debt, or for a valuabie confideration at the 
time of the transfer, without being difcount* 
cd ; then, though the perfon who has given 
the money for the bill or note cannot recover 
again ft the perfon who received it, as indor- 
fer, yet he may certainly recover in an aflion 
for money had and received for his ufe, as 
the transferer muft be underftood to undertake 
that the bill (hall be duly paid. But if the biil 
or note be difcountediox the accommodation 
of Ihe transferer, then the transfer is a fale, 
and the do£lrine here laid down will apply. 

In a cafe which has lately occurred, and 
which has fome relation to this fubjeft, the 
circumflances which* appeared on a motion 
for a new trial were thefe : 

The aftion was for money lent, money ^^^^^ 
paid by the plaintiffs to the ufe of the defend- Harrifon, $ 
ants, and money had and received by the de- Term Rep* 
fendants to the ufe of the plaintiffs. The de- 757» 
fendants having a Bill of Exchange, which 
came to them by indorfement, and wifliing to 
have it difcounted, employed Francis Huet 
for that purpofe, telling him to carry it to mar- 
ket and to get cafh for it, butthat they would 
not indorfe it. F. Huet applied to his broth- 
er, James Huet, to get the bill difcounted, in- 
forming him that it belonged to the defend- 
ants, and that though they did not choofe to 
indorfe it, yet he added, as a reafen of his own, 
that as their number was on the bill, it was 
equivalent to an indorfement, and that he (F. 
HuetJ would indemnify him if he indorfed. 

James 
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James Huet applied to the plaintiffs, who dif- 
counted it, relying chiefly on the credit of the 
acceptors, not knowing at the time that the de- 
fendants had any concern with it, but they re- 
quiied the indorfement of James Huet, which 
he gave, becaufe, without tiiat, the plaintiffs re- 
fufed to difcount the bill. Afterwards, on the 
failure of the acceptors, the plaintiffs having 
heard that the bill had pa (Ted through the hands 
of the defendants, applied to them for pay. 
menl, who at firft refufed, but afterwards 
promifed to take it up ; and on their not per- 
forming their promife, brought the prefent 
a61ion to recover the amount, and obtained a 
yerdift* 

Th £ application for a new trial was found* 
ed on the idea that the promife of the defend- 
ants was without confideration, and confe- 
quently was a nudum pailum. 

In oppofition to this application, it was 
contended, that the promife was binding on 
the defendants, whether confidered as given 
by them when under a moral obligation to 
pay, or as having received a legal and valua^^ 
ble conjidtration for it It could not, it was 
faid, be denied that fo much money belong* 
ing to the plaintiffs had got into the pockets 
of the defendants for which the former had 
received no conii deration. This was a fum, 
tlierefore, which, in confcience and morality, 
the defendants were bound to pay to the plain- 
tiffs ; that this alone, though there were flrif);- 
ly no legal debt,, was aTufficient confidera^ion 
10 raife a promife ; btu the ciri:umflances of 

the 


BILLS AN0 notes; Q^ 

the iranfa£lion amounted to a valuable and 
legal confideration : the plaintiffs had a right 
ot a6lion againfl James Huet, who, as an in- 
nocent man, and not involved in the mifcon- 
du£l of his brother, had a claim on the de« 
feivdants ; for as James Huet, in putting his 
indorfement on the bill, aCled* by the direc- 
tion of his brother, who was the avowed agent: 
of the defendants, though F. Huet might have 
exceeded his authority, they mnft be bound 
to his aft, and were therefore liable to James 
Huet. But it did not appear that he had ; Tor 
the only reftraint impofed on him by the de- 
fendants was not to indorfe their names ^ be- 
caufe they did not wifh-^ their names (houtd 
appear on the bill : but they did not mean to 
re drain A/Vw from indorftng it, or any other 

Eerfon for him, provided the money could not- 
e railed on any other terms, and that had 
turned out to be the cafe. 
^ The argument in favor of the defendants- 
turned principally on the diftinftion between 
a general and a circumlcribed authority. If 
Francis Huet had been the general agent of 
the defendants, it was admitted, that they 
would have been chargeable with his aSs— 
but it appeared from the fa'6ls, that be was 
con ft itu ted their /?<3r/zW^r agent with a aV- 
cumfcribed authority ; the^fubftatice 6f which 
was, that he wouldj'^// tlfe bill ; for that they, 
would not make fhemfelves liable, either on 
the bill by their indorfement, or by any other 
circuitous mode. F. Huet, it was agreed, 
would be liable to James Huet, either as for 
money paid to his life, or on the exprefs. 
promife to guarantee ; but there the matter 

flopped J . 
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fiopped; for as to the defendants,. he would 
pay the money in his own wrong, having ex- 
.ceeded his authority : the refult mull be, that 
a$ between thefe parties, the plaintiSs had no 
equity, and the defendants were not under 
any. legal or moral obligation whatever to 
pay the amount of. the bill : this was a 
new attempt, and it was difficult to fay iO 
what extent it might be carried, if it were 
encouraged : in the cafe of a Bill of Exchange 
it was precifely knowa what remedy the 
holder had, if the bill were not paid ; his fe- 
curity appeared wholly in the face of the bill 
itfelf : the acceptor, the drawer and the in- 
dorfers were all liable in their turns : but they 
were only liable becaufe they had written their 
i?ames on the bill. But this was an attempt 
to make forae other perfons liable, whofe 
names did not appear on the bill, and that too 
under circuraftances very alarming to mer- 
cantile houfes through which Bills of Ex- 
change pafs. Indorlers,, whofe. names were 
on the bill, could not be called on, after no-» 
tice of non-pavmcnt, and without delay. B«t 
if thefe defendants wer^ anfwerable, by what 
rule was the court to be guided ? Were the 
defendants to be called upon at any diftance 
of time ? When a perfon refufid to indork 
a bill, it could not be implied that he meant 
to make himfelf liable on the bill, much lefs 
in ^a more extenfive way than if he had indor* 
fed it. On thefe grounds the rule was made 
abfolute for a new trial. On the next trial, 
the evidence was the fame as before, in every 
other refoe^}, but that when the defendants 
defired F. Huet to get the bill difcounted, ikey 

did 


BILLS ANB NOTES. ^ 

did not fay that they would not indorfe it,-^ *4 *r«»» 
The jury found a verdi6l forj the plaintiffs ; '^^P* *77' 
and on a motion for another trial, the court 
were unaninioufly of opinion that it fliould 
not be granted, on the ground, that as the 
defendants had authorifed F. Huet to get 
the bill difcounted, without reftraining his 
authority as to the mode dt doing it, they 
were bound by his a&s ; and that if it* 
were doubtful, from the converfation which 
pafled between the defendants and F. Huetv 
at the time when they applied to him to get 
the bill difcounted, what authority they meant 
to confer on him in thistranfaftion, their fub- 
fequent conduft, in promifing to pay the bill, 
was decifive. But the three Judges, Afliurft, 
Buller, and Grofe, faid, that nad not the evi- 
dence given on this trial varied from that giv- 
en before, they (hould have continued to en- 
tertain the fame opinion which they delivered 
on the former occaSon. 

Though aT>lank indoffement be a fuffi- Clark v. 
cient transfer, and may enable the perfon in g*?^'* *' 
whofe favour it is made to negociate the in- ©ehcri v. 
firumem, yet it is in his option to take rt, ei- Harriot, i. 
fher as indorfce or as fervant or agent to the Show 163, 
indorfer, and the latter may, notwithftanding p^J^^"/ ^* 
his indorfe ment, declare as holder rn an ac- saik/128. 
tion againft the drawer or acceptor. Noth- 6th refoiu- 
ing is more ufual than for the holder of a biH *^°"; ^^^ 
or note, to indorfe it in blank, and fend it to ][*saik 13*0. 
fome friend for the purpofe of procuring the a lord 
acceptance ©r the payment; in -this cafe it is Raym. 87K 
in the power of his friend, either to fill up the 
blank fpace over the indorfer's name with an 

ordet 
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order to pay the money to himfelf, which 
{hews his eleflion to take as indorfee, or to 
write a receipt, which Ihews that he is only 
the agent of the indorfer. 
Lucaav. Qn this principle, a man to whom a bill 

Haynee, i ^^^^ delivered with a blank indorCement, and 
aYord * ^bo carried it for acceptance, was admitted, 
Raym. S71. in an aSion of trover for the bill againfl the 
drawee, to prove the delivery of it to the lat- 
ter. 
a^Bur. i%t6. Xhe original contraft on negociable bills 
and notes is to pay to fuch perfon or perfons, 
as the payee or his indorfees, or their indor- 
fees, fhall direft ; and there is as much priv- 
ity between the laft indorfer and the laft in- 
dorfee, as between the drawer and the original 
payee. When the payee affigns it over, he 
does it by the law of merchants ; for as a 
thing inaclion,it is not aflignable by the gen- 
eral law. The indorfement is part of the 
original contra£l, is incidental to it in the na- 
ture of the thing, and muft be underftood to 
be made in the fame manner as the inftrument 
was drawn ; the indorfee holds it in the fame 
manner, and with the fame privileges, quali- 
ties, and advantages as the original payee, as a 
transferable negociable inftrument, which he 
may indorfe over lo another, and that other to 
a third, and fo on at pleafure ; and therefore 
a;i indorfer, where he indorfes it for a valua- 
ble confideration, cannot limit his indorfe- 
ment by any reflriQionon the indorfee, fo as 
to preclude him from transferring it to anoth- 
er as a thing negociable. 

On thefe pnnciples it has been feveral 
times folemnly fettled, that it is no obje£Uon 

to 
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to the claim pf an indorree, that the indorfe- 
ment to him does not contain the words *' to 
■order." 
^ In one cafe h appeared that Manning had 

§lven a Promifory Note to Statham or order ; 
tatham affigned to Witherhead, and .With- 
erhead to More, who, on non-payment at More y, 
the time, brought an aftion againft Manning : M*oning» 
on a demurrer to the declaration, exception ^^^^^c, 
was taken, that the aflignment to Witherhead b. Hit. 6 ' 
was made withoHt faying to him or order, C. I. cited 
and that therefore he could not affign it over * ^^^' ****' 
to More. * But it was held by the whole 
court that the indorfement was fufficient ; for 
ii the original note be affigned, then, to 
whomfoever it may be affigned, he has the 
whole intereft in it, and may affign it as he 
pleafes ; an alffignment to him comprehends 
his affigns. 

In another cafe the plaintifiThad declared AchefonT: 
on an indorfement made by William Aber- Fountain, 
crombie, by which he appomted the payment ^if**^^ ^' 
to be to Louifa Achcfon, ** or order ;'* on the sj, ^5*7* 
bill bein^ produced in evidence, it appeared cited % Bur« 
to be origmally made payable to Abercrom- 1913. 
bie or order, but Abercrombie's indorfement 
was only this ; " pray pay the contents to 
Kouifa Achefoo/* It was objefted " that the 
hidorfement did not agree with the declara- 
tion." The court however gave judgment 
on the ground of a general propofition in law, 
tkat a bill is negociable without the addition 
of thofe words to the indorfement ; the legal 
import of fuch indorfement being, that the 
bill was payable to order, and that the plain- 
tifiF might on this have indorfed it over to 

K another. 
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another, "who would have been the proper 
order of the fir ft indorfer. 

Yet, notwithftanding thefc cafes, the fame 
point was again agitated on the following oc- 
cafion : 

Colonel Clive drew a bill, payable to 
Efft-lndit ^^' Cambeil, or order, on the Eaft-India 
Company, t Company, who accepted it ; Mr, Cambeil in- 
Bur. 1 216. dorfed it to Mr, Robert Ogilby, but the words 
I Bi. Rep. M Qjr order*' being originally omitted, were 
*^^' aherwards inferted by -another hand before the 

trial : Ogilby indorfed it over to Meffrs. E- 
die and Laird or order, and afterwards, before 
the payment, became infolvent : Edie and 
Laird brought an a3ion againft the company^ 
as acceptors, who refufecT payment, on pre- 
tence tnat Ogilby had no right to affign to 
the plaintiffs : the real queftion was, who 
fhould bear the lofs, Mr. Cambeil or the 
plaintiffs ; for the Eaft-India company, if 
they did not pay to the plaintiffs,<rauft pay to 
Mr. Cambeil. 

At the trial, Lord Mansfield permitted the 
defendants to give evidence of a u/age among 
merchants^ that an indorferaent to any indi- 
vidual by name, without the words ** or or. 
der," deftroyed the negociability of the bill, 
and confined the right of recovery to that in- 
dividual perfon : this ufage was proved by a 
number of witneffes ; but no inftance was 
fliewn where the indorfee, to whom a bill 
was indorfed without adding the words, "or 
order," ever aftually loft the money, fo as to 
put him on difputing the point. His Lord* 
fliip, in his addrefs to the jury, told them, 

that, 
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that, laying the ufage out of the cafe, by the 
general law, the indorfement would follow / 
the nature of the original bill, and £e an ab- 
folate affignment to the indorfee or his order : 
but that he left it to them, on the particular 
evidence oi the ufage that h^d been laid be- 
fore them : that if they found an ufage fo ef- 
tabliflied and fettled amongft merchants and 
traders as to be clear and plain beyond* all 
doubt, they might find a verdift for the de- 
fendant, but that if they were doubtful of the 
ufage, or if it appeared to them not to be fully 
and clearly efiabliflied, ortobe the other way, 
then they ought to find for the plaintiff. 

That the queftion arofeon the infolvency 
of Ogilby, the firft indorfee ; that therefore 
it ought to be confidered who It was that gave 
credit to him, for that he who gives the credit 
ought to run the ri(k : that if Mr. Cambell 
meant to truft Ogilby with the money, it was 
he who ought to funer by him; and that he 
meant to truil him was clear ; for it was ac- 
knowledged on all hands, that Ogilby him- 
felf had a right to receive it of the company, 
whether, he had a right to indorfe the bill to 
another perfon or not. 

The jury found for the defendants; and 
on an application for a new trial, the counfel 
in fupport of the verdift refted principally 
on the ufage which had been eflabliflied by 
the evidence ; and with refpeft to the two 
cafes before cited, they endeavoured to fliew 
that they did not apply to the prefent ; the 
firft, they faid, mufl have been an indorfe- 
ment in blank, not to Witherhead by name, 

and 
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and then there could be no doubt of his power 
to transfer it : the fecond did not decide the 
prefent queAion, for it was only an obje£lion 
' on account of the declaration varying from the 
evidence : the plaintifFhad clearly a right to 
recover, without entering into trie general 
queilion, for (he was the perfon to whom the 
bill was indorfed and had not indorfed it over ; 
and what the court was reported to have faid, 
•* ds to her power to have indorfed it to an- 
other, who would be the proper order of the 
firft i»dorfcr," was at leaft extrajudicial, tf 
not added by the reporter himfelf : but the 
court, on full deliberation, were of opinion, 
th^t the law was fettled by thofe two cafes* 
that fuch an indorfement was good, and gave 
the indorfee a right of rndornng over: that 
the law having been Qx fettled, no evidence 
of an ufage to it ought to have be^n admit- 
ted; that the law of merchants is the law 
of the kii^gdorn, and part of the common 
law, ^nd when once eftabliftied by judicial 
determinatiaps, cannot be fhaken. Where 
indeed the law of merchants is doubtful, the 
evidence of a cuftom may be received ; but 
even then it muft be proved by fafls, not by 
opinion only, and muft be confiftent with the 
general principles of the law. 

Yet an inaorfement may be reftriflive, 
a Bur. vi^' and then it operates to preclude the perfon ta 
I>oug. i7» ^hgni it jj made from transferring the in- 
flrument to another, fo as to give him a right 
of aftion, either againft the perfon impofing^ 
the reftriSion, or againft any of the preced- 
ing parties; itmav give a bare authority to 

the 
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the indorfee to receive the money for the in- 
dorfer ; as if it fay, •* pray pSy the money to 
fuch a one for my ufe," or ufe fuch other ex- 
prellions as necefiarily import that h^ does 
not mean to transfer his intereft in the bill or 
note> but merely to give a power of receiving 
the money. In fucn a cafe it would be clear 
that no valuable confideiation had been paid ; 
but the intention of refiraint mufl appear on 
the face of the indorfement. " 

So, if the payee direft by indorfement that , 
•* the within mufl be credited to the account ^^/ x ^^* 
of a third perfon ;** this is not a transfer of 
the bill to that third perfon, but only an au- 
thority to the drawees to give him credit 
for fo much; the payee does not mean to 
make himfelf liable as indorfer, or to enable 
the other to raife money on the bill. 

And, if in fuch a cafe the drawee accept 
the bill, inflead of cancelling it, and an in*' 
dorfement be forged and the hill negociated, 
the party who fhall advance money on it muft 
fiiftain the lofs ;* and if afterwards a friend of 
the drawer, by miftake, pay the bill for his 
honour, the drawer may recover back the 
money, in an aftion for money had and re- 
celved to his ufe ; for it was the duty of the 
party advancing the money on the bill to read 
the fpecial indorfement, and he muft fu&er 
for his negligence.' ' 

Th u s, where a bill was drawn by a houfe Ancher r, 
in Denmark on a houfe in London, payable e'"!^,^^ 
to a perfon refiding in Denmark, or hi^ order, poug. 61$, 
and the payee made fuch a fpecial indorfe- (637.) 
mcnt f the drawees accepted and gave notice 

K2 to * 
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to the drawers and to the perfon in who& 
favour the indorfcnEient was made, that they 
had received the bill and placed it to the ac- 
count of the latter; the clerk of the acceptors 
forged an indorfement to bimfelfor order^ 
from the perfon to whofe account the money 
was to be €re4ited, and difcounted it at the 
bank j the acceptors (ailed before day of pay- 
ment, and a friend of the drawers went^ to the 
bank and ipaid the bill for their honour i the 
drawers afterwards recovered back the mo- 
ney from the bank, on the ground that this 
fpecialindprfemfent re ftrained the negociabili- 
ty of the hill, aod that the money was paid by 
miftake. 

If an indorfement be made in favour of an 
iirfant, and he indorfe it to another, no re- 
,€overy can he had on that indorfement a- 

fainfi the infant, becaufe ,he cannot rendcyr 
imfelf liable by his contra3 ; yet, as it is to 
be prefumed, unlefs the contrary appear on 
4he face of the .indorfement, that every iq- 
dorfee has given a valuable confideration^ the 
infant's indorfement cannot be confidered as 
fucb a reftraint on the nt:;gociabtlity of the 
biU as to prevent the iiKiorfee's recovery 
^^gainft the acceptor or drawer, or any of the 
Other indorfers. 
f Where the transfer may be by delivery 

only, that transfer may be made by any pcr- 
fon who, by any means, whether accide^r^t or 
theft, has obtained the poffeflTion ; and any 
bolder may recover againft the drawer, ac- 
ceptor or ifidorfer in blank, if he eavea 
valuable condderation without knowledge 6f 
the accident, A ban k 


A Br AN K note for 2 il. loc. payable to one W»W« ^• 
William Finney, or bearer, on demand, was g *^*IL^'* 
fent by Frnaey, under cover by the general 
pod to his correfpondent in Oxfordikire; 
the mail on the fame nigbl was robbed, and 
this note among, others 4aken amd carried^ 
away by the robber ; it afterwards* came into- 
the poneflion of oae Miller, an innkeeper^ 
for a full and valuable <:onfrderation, in tl^ 
ufual courfe of his biHtnefs, without any no^ 
tice or knowledge of its having -been takea 
out of the mail. -Finnev, hearing. of the rob- 
•bery, applied to the bank to Ropthe payment 
■«f this note, whicbw^as ordered, on his enter- 
ing into fecurity to indemnify the bank:. 
Miller afterwards prefented the note for pay- 
ment, and delivered it to Rac^, a clerk ot the 
bank, who refufed cither to pay it, or to re»» « 

deliver it. Miller brought an aaion of trover 
-againft^ Race, for the recovery of the note;, 
and a cafe ftatingthcfeeircumftanees coming: 
•brfore the court, it Wiis held that the plaintitt' 
-was entitled to recover;, becaufe there ap- 
peared no circumftancc of collufion in him;. 
*hc had taken the note in theufua4 courfeof 
•his bufinefs,for a valuable confideration, and 
the currency of thefe notes and the nature of 
^ade requir«d that the fair bolder (hould be 
proteftedevcn againft the true owner, who 
could only recover them back from the £nder 
or any other perfon who had given no value 
4or them. 

yAUG5AN,» merchant in London, gave vaughan, 
to BickneH, one of his (hips huflbands, a 3 Bur. 151^. 
4nLi^ht on Us baaker, Sir C^iarles Afgill, » ^^-^^P' 

payable ^*5;* 
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payable to (hip Fortune, or bearer : Bicknell 
loit the draught; the perfon who found it, or 
at leaft was in poffeffion, however he might 
have obtained that poffeffion, went four day>- 
after the note was payable, to the (hop of 
Grant, atradcfman at rortfmouth, and having 
bought fome tea, gave him the note in pay- 
ment, and defired to have the balance. Grant 
ilepped out to make inquiry who Vaughan 
might be, and being informed he was a ref- 
^ponfible man, and that the note was in his 
hand- writing, gave the change out of the 
note, retaining the price of the tea. Vaughaa 
being apprifed that Bicknell had loft the note, 
fent notice to Sir Charles Afgill not to pay it. 
Payment being accordingly refufed, Grant 
brought his a6lion againii Vaughan as the 
drawer. Ihecaufe was tried by 9, fpecial 
jury of merchants, who found for the de- 
fendant. On an application for a new trial, 
the court held that thefe notes were transfera- 
ble by mere delivery, and however the true 
owner may have lo(l them, the fair poflTeDTor 
for a valuable confideration was entitled to 
the money, and therefore granted a"hew trial. 
The fame principle applies to the cafe of 
a bill negociated with a blank indorfement. 
A B I L L was drawn at Halifax, by Rhodes 
RlfodMct" and another, on Smith, Payne, and Smith, 
ai. Doug. bankers in London, payable to William Ing;- 
#11.(613) ham, or order, gi days after date, for value 
received. Ingham indorfed it in blank ; 
John Dftltry received it from him, and indor- 
fed it in the fame manner, and delivered it to 
Jofeph Filhcr ', it was'flolen from fifher at 

York, 
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Yorlt, tvithout any indorfemciit -by him :*— 
Peacock, a mercer at Scarborough, after* 
wards received it from a man unknown, wha 
palled himfelf WilHam Brown, and by tharr 
name indorfed it to Peacock,^ of whom lie 
bought cloth and other articles in the way of 
bis trade as a mercer, and-gave him that bill » 
in payment, receiving the balance in caih an4 
fmall bills : it appeared that B?acock did not 
know the drawers, but had, feveral times be*- 
fore that, received billsdrawnby riiem,«whicit 
were duly paid. Peacock tendere<i this bill 
-for acceptance and pavmeiU to the drawees, 
who refufed ; on wfaicn he brought an aflion^ 
as the indorfee of Ingham againllthe drawers. 
A verdift by content was found for the » 

plainrifiP, fubjefl to the opinion of the Court of 
King's Bencb, on a fpecial cafe flating the 
preceding fafls. The court held that thefc 
was no difference between a bill or note in* 
dorfed blank and one payable to bearer.—- 
They both pafs by delivery, and poffeffioti 
proves property in both cafes. The holder 
of either cannot with propriety be confidered* 
as aflignee of the payee. An affignee muft 
take the thing afligned, fubjeft to all the equi- 
ty to which the original partv was fubjeft : 
ii ihis rule were applied to bilk and notes, it 
would flop their currency ; it would render 
it neceffary for every indorfee to inquire into 
all the circumftances, and %ht manner in 
which the bill came to the indorfer : but the 
law is now clearly fettled, thai a holder cor(i-» 
tag fairly by a bill or note, is not to be affe6l- 
ed with tlij& traniaQion between the original 

parties^. 
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Vid. page parties, except in fuch cafes as depend on 
^^' particular a^s of parliament 

But a transfer by indorfement, where 

that is necetfdry, can only be made by him 

vbohas a right to make it, and that ts (lri6lly 

only the payee,. or the perfon to whom he or 

his indoriees have transferred it, or fome one 

claiming in the right of fome of thefe parties. 

Where a bill or note is drawn in favour 

of two or more in partnerlh.ip with one an- 

iJther, an indorfement by one will bind both, 

if the inftrument concern their joint trade : 

fo, where it is in favour of them or either of 

\ them, an indorfement by one is a fuflScient 

transfer, though they be not in partnerftiip. 

Carvick ?. So, where a bill drawn by two is made pay- 

Vicktry, able to them or their order,, it would leenci 

Dong. 630. fj.Qm principle that either might transfer with- 

Lnea. *" ^ ^ ^^* ^^^ other ; for when two perfons join in 
the fame bill, they hold therofelves out to the 
world as partners, and, for that purpofe, are 
to be treated as fuch ; and when a bill goes 
out into the world, the perfons to whom it is 
negociated are to colle£i the flate and relation 
of the parties from the bill itfelf. If they ap- 
pear on the bill as partners, it may be of lefs 
public detriment to fubjefl: them to the incon- 
venience of being treated as fuch, than to per- 
mit them to deny that they arefo. 

But there is a uniyerfal ufage among all 
the bankers and merchants in London, that 
in fuch a cafe, an indorfement by one of the 
payees only is void. 

If 
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Ira Bill of Exchange or Promiflbry Note Connor t. 
1)e made or indorfed to a woman while fir^le, Sf*''*'*'^* 
and {he afterwards marry, the right to indorfe 
it over belongs to her hufband, for by the 
marriage he is entitled to all her perfonal pro- 
perty. 

If a man become bankrupt, the property 
of bills and notes of which he is the payee or 
indorfee, vefts in his aflignees, and the right 
to transfer is in them. And if in fa6l he m- 
dorfe a bill or note after his bankruptcy, and 
that be difcovered before it be paid, the af- Beawef, 
fignees may recover it back from his indor- ^^9> 47^» 
fee in an a£lion of trover, and if the money 
be received, they may recover the money in 
an aflion for fo much money paid to their ufe* 

If he die, it devolves to his perfonal rcprc- R,^|jnr 
fentatives, his executors, or adminiftrators ; v^. s tone, 3 
and they may indorfe it, and their indorfee Wi if, 1. % 
maintain an aftion, in the fame manner as if ^^L "^^* 
the indorfement had been by the teflator or j^^"""^*^ 
inteftate. But on their indorfement they are 2 Bur. 1115, 
liable perfonatly to the fubfequent parties, and * Term 
not as executors ; for they cannot charge the ^^' ^^^' 
efleSs of the teftator. 

They may alfo be the indorjies of a bill «... - 
or note in their cjualtty of executors or ad- Thorn i 
rairiiftrators ; as where they receive one from Term Rep, 
their teftator or inteftate, and in that charac 487. 
ter they may bring an a8ion on it againft the Mod. "ji^/^ 
acceptor or any of the other parties. 

When a bill payable to order is expref- 
fed to be for the ufi of another perfon than 

the 
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IE vans v. 
Cramling* 


Vent. 309 
2 Show. 
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the pay.ee, yet the right of transferis mthe pay- 
ee, anb his indorfee may recover againft the 
drawer or acceptor. 

On e Cramlington drew a bill of Exchange 
on Rider, payable to Price or order, for the 
ton, Eaft 1. ufe of one Calvert. Price indorfed this bill 
Carth! c. 2 *^ Ev^ns. Rider accepted the bill, but did 
not nay it at the day ; on which Evans, as in- 
dorfee of Price, brought his aflion againft 
Cramlington, the drawer. Cramlington plead- 
ed that Calvert, for wliofe ufethe money was 
tp be paid, beinjg an officer of Excife, and in- 
debted to the ktng, an Exchequer procefshad 
extended in the hands of the defendant, a Aim 
equal to that contained in the bill. 

But the court held tliat Calvert had only 
an equitable right to have the money, and 
could not have maintained an a£lion againft 
the acceptor 1 and the indorfement by rrice 
to Evans being for value received, Price had 
received the very money to which Calvert 
had an equitable title ; but the fum demand* 
ed by Evans was not that fum, but another 
due to him for value given, in which Calvert 
was not concerned ; and therefore the money 
in demand was not extendible in the hands of 
the defendant ; and his plea of courfe was bad j 
and the plaintiff entitled to recover. 

An indorfement to the order of a perfon, is 

Oarth. 403. of ^he fame force asr an indorfement to that 

perfon or his order^ and he may maintain an 

a6lion on fticb indorfement in his own name ; 

for among tradefmen this form is common, 

though 
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though It be intended to be made payable to 
the perfon whofe order is oientioned. 

But an -indorfement by vfhich fiari only Catth. 466. 
of the money is ordered to be paid, is not va« 
lid to charge the drawer or acceptor ; becaufe 
by fuch indorfement he would be liable on 
one contra£l to as many a6lions as the payee 
or indorfer jQkould think £t. 
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Engagement cf the fcveral Partks. 
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^Y the very a£l of drawing a bill, a man 
comes tAider an implied engagement to the 
payee and to every fubfequent holder fair- 
ly entitled to the pofleflion, that the per- 
fon on whom he draws is capable of binding 
himfelf by his acceptance ; that he is to be 
found at the place of which he is defcribed 
to be, if that defcription be mentioned in the 
bill ; that if the bill be duly prefented to him, 
he will accept it in writing on the bill itfelf 
according to its tenor ; and that he will pay 
« it when it becomes due, if prefented in pro- 
per time for that purpofe. 

In default of any of thefe particulars, the 
drawer is liable to an a£lion at the fuit of any 

L oJ 
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of the parties before-mentioned, on due dill* 
gcnce being exercifed on their parts, not on- 
4y for the paymeet of the original fum men- 
tioned in the bill, but alfo in fome cafes for 
•Beawes damages, intereft and cofis : and he is equal- 
4^9. ly aniwerable whether the bill was drawn on 

his own account, or on that of a third perfon^ 
for the holder of the bill is not to be aflfefled 
by the circumfiances that may exifi between 
the drawer and another: the perfonal credit of 
the drawer being pledged for the due honour 
•of the bill. 

Ira man write his name on a blank piece 
of paper, and deliver it to another, with au- 
thority to draw on it a Bill of Exchange to 
any amount, at any di fiance of time, he ren« 
BI. Term ders himfelf liable to be called upon as the 
Rep. c. B. drawer of any bill fo formed by the perfon to 
313* whom he has given the authority. 

G LE ^^ ^^ drawee do not accept, and the hold- 

I i%t 1 14. ^^ ^^^^ ^^^ ^^P.^ re^uifite on his part, to charge 
citet Mol. the drawer, it is faid the latter is bound to an- 
dti* fwer the money and damages, or give fuffi- 

cient fecurity to anfwer them withm double 
the time the firft bill had to run. 

By the manner in which this alternative is 

Vid.Mtr. ^^xprelTed, it would feem that the drawer is 

^* not under an abfolute obligation to make im« 

mediate fatisfadion.and that the other p«rt]r 

mud be contented with the latter part of if; at 

the pleafure of the drawer.: fuch may be the 

law and cuflom in other countries, but it k 

, certainly not fo here ; for it has often been 

Mayor, ^ determined, that if acceptance be refufed and 

Doug. 5i. the bill returned, this is only notice to the 

drawer 
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drawer •£ the refufal of the drawee ; but that* 
the period when the debt of the former is to 
be confidered as contrafied, is the moment he 
draws the bil], and an adion may be imme- 
diately commenced again ft htm, though the 
regular time of payment, according to the 
tenor of the bill, be not arrived. For the 
drawee not having given credit, whicii was 
the ground of the contra3, what the drawer 
had undertaken has not been performed. 

On this- principle it has been held, that if Macarty r. 
a- man draw a bill^ and commit an a£l of bank- Barrow, % 
ruptcy, and afterwards the bill be returned S'r 949, 
for non-acceptance ; the debt is contracted wnf/j^ 
before the aft of bankruptcy, and may bepro- t;. 
ved under the commiffion, and therefore a 
certificate obtained on that commiffion will 
be a bar to an aftion on the bill, which could 
not have been the cafe if the notice of non- 
acceptance had been the period when the debt 
was contraQed, 

Whkn a Bill of Exchange is indorfed by i Sa^k. 133 
the perfon to whom it was made payable, as a Show. 
between the indorfer and indorfcc, it is a new ^'jj* 5-^]. 
Bill of Exchange ; as it is alfo b^flu^eft eveiy 
fubfequent indoirer and indorfce ; the indoiu 
fer, therefore, with refpcfcl to all the parties- 
fubfequent to bira. Hands in place of the draw- 
er, being a collateral Security for the accept- 
ance and payment of the bill by the drawee : 
his indorfemcnt impofes on him the fame en- 
gagement that the drawirg of the bill does on 
the drawee; and the period when that engage- 
" ment attaches is the time o! the indorfemcnt. 

Thus 
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Thus whatever doubts there may be as to the 
propriety of permitting a holder of a bill, made 
to a fi£litious payee, to recover from the draw- 
er or acceptor, yet no queftion on ffiat fob* 
jeQ can arife between a real indorfer and a 
fubfequent indorfee. 

NoTH I N G will difeharge the indorfef.frotn 
bis engagement but the abfoJute payment of 
the money ; not even a judgment recovered 
againfl the drawer, or any previous indorfer, 
as appears from the following cafe. 

The plaintiff, as laft indorfee of a Bill of 
Exchange, brousht an a6lion againft the laft 
indorfer, who pleaded that the plaintiiF had 
fued and recovered againft the original draw*, 
errand that the judgment was ftijTin force; 
to this the plaintiff demurred. In favour of 
the defendant it was argued, that though the 
plaintiff might originally bring his a£lion 
againfl either the drawer or any of the.indor-- 
fers, yet, having made his election, he fhould 
not therefore be permitted to refort to the oth- 
ers, for that, it was faid, would deprive fome 
of them of their remedies, and eleflion was 
to choofe either one or the other, and not eve- 
ry one fucceffively : and this cafe was com- 
pared to that of a trefpafs done by feveral, 
where the party injured, having brought his 
aft ion againft one, and recovered judgment, 
lie cannot attei wards recover damages againft 
any of the others, becaufe the aftion is found-* 
cd on uncertain damages, which being afcer- 
tained by the iirft a£lion, cannot be brought 
in queftion again. 

For 
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For the plaintiff it was argued, that as no 
exception was taken to the declaration, the 
whole queilion was confined to the validity of 
the plea. No plea can be a good bar to an ac- 
tion which is not in reafon a good anfwer to 
«the matter charged in the declaration, nor an 
evafion of it : the fa£l in this plea is no an- 
fwer to the charge :. the fa£k alleged is, that a 
bill was drawn and dire£'ted ta be paid to the 
defendant ; that he by indorfement ordered 
the contents to be paid to the plaintiff : the 
c-uiiom of merchants is^ that he who indorfes 
or fubfcribes a Bill of Exchange, and by fuch 
indorfement or fubfcription orders the accept- 
or to pay the contents to another, becomes^ 
chargeable to pay tliat moneyhinafelf, in cafe 
the indorfee or payee do not otherwife re- 
ceive it : it is here alleged that the money is 
not paid, and it mu^R be agreed that fuch an 
allegation is neceffary ia.every declaration oE 
this kind, and had it been omitted the defend- 
ant might have demurred. ELvery indorfer is 
chargeable, becaufe he is fuppoied to have 
received the value at the time of the indorfe- 
ment : the law implies that, if the indorfee 
had then afked the indorfer, what if this bill^ 
he not paid by the drawee ? the anfwer would 
have been, the drawer is a good man : but 
what if the drawer Ihould fail ? then I will 

Jay you; this is as ftrongly implied as if it 
^d been written in exprefs terras: the con- 
traft of the indorfer is diftinft from that of- 
the drawer, by implication of law and the » 
cuftom of merchants : he is as a collateral fe- . 
cvrity, . that, if the acceptor Or the drawer do^^ 
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not pay the money, he wifl : the greater num- 
ber of indorfers, the better is the bill efteem- 
. cd| if before the day of payment, becaufe ev- 
ery name is an additional fecurity, and the 
indorfee as frequently receives it on the credit 
of the indorfer^ as on that of the drawer OT 
acceptor. 

As it is neceflary for the plaintiff to all^e 
the non-payment of the money, in order to 
charge the defendant ; fo to difcharge him- 
felf, the latter mu ft (hew that it has been paid ; 
for the nature of his undertaking is fach that if 
the acceptor do not pay it at the day, or after- 
wards fatisfaftion be made by fomebody, he 
will fee it paid : but what is the defence fet 
up here ? it amounts to no more than this ; 
you have fued the drawer, and recovered a 
judgment again ft him, and he has not paid 
you, therefore / win not pay you ; the drawer 
"was bound to pay you as well as /; if the ac- 
ceptor did not, therefore as he has not paid 
you, fo neither will / : every indorfement 
oeing a new bill, has two effects ; it transfers 
10 the indorfee the indorfer's right of aBion 
againft the drawer and acceptor; and it 
•^-creates an obligation on the indorfer, that the 
indorfee fhall oe fatisfied: can a recovery 
then againft the drawer, without fatisfa3ion, 
difcharge that engagement ? 

This cafe diners in two very material 
points from the cafe of trefpafs : in trefpafs 
the a61ion may be brought jointly againft all 
the trefpaffers ; but here the unaertakings of 
tbe drawer and indorfer are diflinQ, and a 

joint 
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joint aClion cannot be brought againd them 
both : again, trover and trefpafs are founded 
on a wrong, and the dams^es are uncertain ^ 
and when they are reduced to a certainty by 
the verdi^ and judgment, they are changed 
into another naturefrom an a3ron for a wrong 
to an a£lion for a right, and the plaintiff can* 
not refort back to any of the other parties to 
demand the uncertainty again : but this is ai» 
a£lion founded on a right, and the recovery 
againft one does not alter the nature of the 
cTaim again ft the other: the damages are 
certain, and the contraft feveral ; and there 
is an exa£l refemblance between this cafe and 
that of two obligors in a bond : their judgment 
againft one is not pleadable to an a6lion 
againft the other ; nothing lefs than fatisfac* 
tion win difcharge the debt; becaufe the 
undertaking is feveral, each being bound for 
the payment. 

The faraereafen holds in this cafe; by 
the plaintifi's judgment againft the drawer^ 
the defendant s promife or contra^ is not 
changed, but his undertaking to fee the debt 
paid itill continues. 

As to his having made his e1e6lion, thai 

doftrine does not apply here ; this is not like 

the cafe of a man having two remedies to 

enforce the performance of one coixtra£l, as 

m the cafe of rent, where the landlord has 

wo remedies, an afi ion and diflrefs, and after 

%e has chofen to purfue one method he is 

larred from the other : but here there are not 

iifferent remedies on the fame contrafi, but 

>ite fame remedy on feveral diftiofl contra£i»: 

for 
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for the drawer, acceptor, and indorfer, are all 
chargeable on their fevcral contra6is: would 
this plea be good in the mouth of the ac- 
ceptor ? it cannot be pretended that it would, . 
for his Gontra£l is of quite a diiFerent nature 
from that o( the drawer ; and that of the in* 
dorfer is as diilin£l as that. 

The great obje3ion isv that we have in^ 
verted the courfe of proceedingj and depriv- 
ed fome of the parties of their remedies, if* 
we fliould be admitted to refort back to the 
indorfer ; but it is conceived the cafe is oth-- 
erwifc ; for the judgment againft the drawer 
will not be pleadable againft the defendant, 
if he fue him after he has- paid us ; we have 
rather purfued the right method in fuing the 
firfi obligor, the drawer, and not finding fat* 
i«fa£tion from him we refort to the defendant. . 
Notwithstanding thefe argumentsv 
in favour of the plaintiff^ judgment was given ' 
for the defendant ; but it was afterwar(& re- 
verfed in the Exchequer- chamber. 

Neith^-r is the engagement of an indor-- 
fer difcharged by an' ineffeQual exectttions 
againft the drawer or any prior or fubfequent 
indorfer., 
H4i?inf ▼. A Bi L L was indorfed by Sheridan, and af* 
M«ihali, i terwards by one Boon, and came into the^ 
Bi. Rep. hands of Hayling, who fued Boon, and took 
**3^« him in execution,, and -after wards let him out 

on a ktter of licenfe without paying the debt. 
He then fued Sheridan, and held him to bail : 
Sheridan not paying the bill, Hayling brought 
a third a£lion agamft Mulhall, one of the 
bail, who ix^fted that the debt w«5^^ iatisfied 

by 
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bv tKe imprifonment of Boon. But it was 
ooferved by the couit^ that each indorfer is 
independeiit of the reft, and that the bill-hold- 
er had a right to fue all the indorfers^ till the 
bill was fati&fied t the law kideed fo highly 
regards the liberty of the fubjeS, that the 
taking of his body in execution is, with ref. 

E*A to him, a fuTl fatisfa£lion of the debt. — 
ut il only operates as a difcharge to the 
identical perfon fo imprifoned ;. it does not 
difcharge even his goods after his death,, fince 
the flatute of James the firft. The remedy 
flill remains, after the death or difcharge^ 
againft every other indorfer. 

On a Promiflbry Nota, the engagement of 
the payee and other indoriers is fimihr to 
that of the drawer, payee, and indorfers of a 
Bill of Exchange, as far as that engagement 
can apply, which is for payment only ; the 
acceptance being already made by the bare 
iifui ng of the note. 

The engagement of the drawer and indor- 
fers is however ftill but conditional : in order 
to entitle himfelf to call upon them in confe* 
quence of it, the holder undertakes to perform 
certain requifiteson his part» a failure in which 
precludes Iiim from his remedy againft them.. 

Where the payment of a bill is limiteA 
at a certain time alter fight^ it is evident the 
holder muit prefent it tor acceptance, other- 
wife the time of payment would never come : 
it does ncft appear, however, that any precife 
time, within which this prefentment muft be 
made, has in any cafe been afcertained : but 
it muft be done as foon as, under all the cir* 
cumfiances of the cafe^ that can conveniently 

be 
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be done ; and all that has been faid on the 
prefentmem^f Bills and Notes payable on de- 
mand, feeins exa£lly to apply here, that which 
might be coa&rued as unnecelTary delay in 
the one cafe, having evidently the fame ten- 
dency to produce inconvenience or lofs to the 
preceding parlies in the other. 
V4J. Mar. Whether the holder of a bill, payable 
I w» at a certain time after the date, be bound to- 

prefent for acceptance imniediately on the re- 
ceipt of it, OE whether he. may wait till it be-- 
come ducj and then preftnt it for payment, is a* 
v*A n queftion which fecms never to have had a di- 
2671.^1 "' reft judicial determination : inpraftice how- 
Term Rep, ever it frequently happens that a bill is nego- 
7»3» dated and transferred through many hands 

without acceptance, and not prcfented to the 
drawee till the time of payment, and no ob*^ 
je6Uon ever made on that account; 
Iftr i2> ij. Where indeed a bi^l is remitted to a fac- 
B««wcf,454, tor or agent, to procure acceptance, for the 
benefit of his principal, it is the duty of the , 
factor to ufe ajl diligence to have it accepted,, 
and to give advice to his principal of the event,: 
that he may take the proper fteps in cafe of 
non-acceptance ; and the faftor may be liable 
to make good any lofs to his principal arifrng^' 
from his negligence : but this does aot affect 
Blcfard and *^^ ^^^^ itfslf, nor the right of the principal 
Hirft, 5 onk. 

Bur. 2670. If, however, the holder in fa£l prefeni the 
Goodali V, bill for acceptance, and that be retufed, he is 
Teim^Rcp. ^^^^ *o give regular notice ta all the pre- 
7t». cedijfig: 
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ceding parties to whom he intends to refort 
for non-payment ; to the drawer, that he may 
know how tg regulate his condu£l with reU 

f\tQ, to the drawee, and make other provifion 
or the payment of the bill ; and to the in- 
dorfers, that they may feverally have their 
remedy in time againfi the parties on whom 
they have a right to call : and if, on account 
of nis delay, any lofs accrue by the failure of 
any of the preceding parties, he muft bear 
the lofs. « 

TnvSf if in the mean time the drawer fail, E'*^'^ ^* 
the holder cannot call on the payee indorfer, ^^^ ^Z^^ 
becaufe he can have no remedy againft the 
drawer. 

So, alfo^ if the drawee fail, the bolder can- Goodall r* 
4iot recover againft either the drawer or in- i>o*i«yt 
dorfer, becaufe, if he could, a lofs muft fall l^*^^^^ 
on one of them, as the drawer can have no ^^ 
remedy againft the drawee. 

Nor will it make any difference, though 5 Bur. t^Ov 
the indorfer, from an ignorance of the law,' 
thinking htmfelf bound to make good the 
. money, promife afterwards to take up the 
bill at fome future time. 

Much lefs can the indorfer be bound by 1 Teron 
a propofal to difcharge the bill by iaftalments, ^^P* 7^'« 
made after the return of the bill lor non-pay- 
ment, under an ignorance of acceptance ot* 
ing refufed ; more efpecially if that propofal 
be reje3ed by the indorfee. 

If an acceptance varying from the tenor JA^* *t« 
of the bill be offered by the drawee, the hold- 
er acquiefcing muft fend the fame notice to 
the preceding parties, as if acceptance vere 

refufed. 
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refufed, othcrwife he cannot have recourfe to 
them ; for to admit of fuch acceptance with- 
out notice is to give credit to the acceptor. 

It is alfo the duty of the holder of a bill, 
whether accepted or not, to jgrcfent it for pay- 
ment within a limited tin>e ; for otherwife the 
law will imply that payment has been had, 
and it woald be prejudicial to commerce if a 
bill might rife up to charffe the drawer at any 
diflance of time, when all accounts might be 
adjufled between him and the drawee. But 
fo little was it underftood at the beginning of 
this century within what time payment was 
to be demanded, that cafes are reported of 
a£lions brought againft the drawer feverfti 
years after the bills were due, and without 
demand from the drawee. There is alfo a 
difference in the terms in which the time for 
prefentment is prefcrifoed by the judges : in 
one cafe it is faid, that with refpeato foreign 
bills the drawee has three days Co pay them^ 
and no demand needs be made tUl the expira^ 
iion of the three days, and if within that time 
he fail, the indorfer is chargeable, and after 
the expiration of the three days the indorfee 
may take the fteps neceffary to entitle him ta 
his remedy againft the preceding parties : but 
in another place it is la^d down that the time 
of payment is the lafl of the three days, and 
on that the money muft be demanded ; and 
if the laft be Sunday or a great holiday, the 
demand muft be -made on the fecond. The 
laft is the mle adopted now. But it has been 
made a queftton, whether the demand may 

1)« 
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he made at any time on the lall of the days of 
grace ; or, w nether the holder be bound to 
wait till the 'lafi moment of the day ? On one 
fide it has been faid,^ That, in analogy to the 
rule with refpeft to the time when rent is 
payable, the acceptor had till the lad moment 
of the day : but, on the other fide, it was well 
anfwered, + That the rule, as to the time of 
paying rent, or 4hat adopted in other fimilar 
cafes, could not apply to this ; that the un- 
dertaking of the acceptor was, to pay the bill 
fin demand^ itn any part of 4he third day of 

frace; that this rule was now fo well enab« 
ibed, that it would be extremely dangerous 
to depart frosi it. That with regard to for- 
eign bills, all the books agreed that the proteft 
muft he madb wi the laft day of grace, which 
luppofed a <}efauh injpaynient, as a proteft 
could not exift till default was made ; but if 
the party bad till the laft moment of the day 
to pay the bill, the proteft could not be made 

Sn that day. The uiage, therefore, was eftab- 
iflied, that Bills of Exchange ^ are payable stl 
any time on the laft day of grace on demand, 
provided that 4emaf)d be made within reafon- 
able hours. 

' In praQtce the three days of grace have 
ufually been allowed on Promiflbry Notes ; 
but it was not till very lately that the pro- 
priety of this prafiice was eflabliflied by a 
judicial determmation* The firfi notice we 
find taken of this point is in a fliort note of a 
cafe, ifl which it is faid to have been deter- 
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mined, that the three days w^ren^?/ to be allows 
ed ; and, from the examination of the record, 
it appears to have come before the court on 
demurrer. 

In a fubfequent cafe Mr. Jufiice J!)enni« 
fon is faid to have ruled that they were not to 
be allowed, but that cafe is mentioned with a 
quere. *In another, where the queftion was» 
whether the a3ion was not commenced be* 
fore the caufe of a£lion accrued, Mr. Juilic^ 
fiuiler is reported to have faid, that he doubt- 
ed whether the allowance was to be made ; 
but as. it appeared that, independently of the 
three days, the a£lion had been commenced 
too foon, the point was not generally coa« 
fidered. In a fubfequent cafe» this pomt was 
incidentally mentioned. That was an a6lion 
on the (latute of ufury, in which the plaintiflf 
declared, on a contra£l, to forbear for four 
calendar months and three days. The evi-^ 
dence was aPromiffory Note payable at four 
months from the date, and it was obje£led for 
the defendant that this was a variance. Bttt 
lx>rd Mansfield obferving that in a computa- 
tion of hiterefl made by the defendant him* 
felf,and which was in evidence, the three day« 
of grace were allowed, be thought this de- 
ciuve again ft bim, without determining the 
4P[eneral queflion. 

On principle there feems little reafon whf 
the three days of grace Ihould not be allowed 
Thcv were originally aUowed on Bills of 
Exchange by cuftom eflabltflied by the 
UniverTal confentof merchants. The ftatute 
oi Queen Anne, which was made tojput 

Promiflory 
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P^omiflbry Notes on the .fame footing with' 
Bills of Exchange, does not certainly in ex^ 
prefs terms fay that, in this refpeft, they fliaH 
be confidered in the fanae light, for then there 
could be no doubt ; but it renders them 
negociable in the fame manner, and gives thte 
Jame remedy to tlie pofleflbr : and it is fair xb ,» 

prefume it was intended, that, as far as the 
nature of them admitted a comparifon witk 
Bills of Exchange, they fiiould have the fame 
incidents. The general praftice ever fince 
the fiatute has been to make the allowance ; 
every man who makes a PromifTory Notfc 
does it under the convifiion that he is not tt» 
be called upon for payment till the third day. 
or if that be a Sunday or a great holiday, tiit- 
the fccond; he who takes the note, and every^ 
other polfeflbr, refpeftively, purchafes it un- 
dkr the opinion that they. hav&no right to call 
on the drawer till that time. 

In a cafe, in which^the principal queftion Tindal rr 
was, whether the indorfee of a Promiffory Brown, 
Nx)te had given due notice to the indorfer of J^^,^'^!^- 
its having been diflionoured by the maker, 
the courle of argument proceeded on the fup- 
pofition that the three days grace were allow- 
able; that cafe was argued three feveral times 
in the Court of King's Bench, and afterwards 
in the Exchequer Chamber : but the prefent 
queftion was not even raifed, and it was taken 
for granted in all the different flages of that 
caute, that the negligence of the holder did 
not commence until the expiration of the 
three days grace; for if that had not been 

admitted 
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admitted op both fidei, no queftion al atl 
could have arifen^ as, if tbey were not to be 
allowed, there would indifputably have been 
aegligenee in the holder. 
Irowa ▼• In a late cafe, in which this point has been 

Hjnrradeo. finally fettled in favour of the allowance of 

tuw-^idM. *^ ^^^^^ ^^y*' ^^^ declaration ftated a note 
drawn by one W. Gurman^ on the »5th of 
September^ I789> for 20I. payable to the de- 
fendant, or order, on the ed of November ; 
tl then deduced a title to the plaintiff, and 
averred a refufal to pay, by the defendant, on 
the 2d of November* The defendant plead- 
cd a tender on the 5th of November. The 
plaintiff replied, that he fued out a bill of 
Middlefex, on the 4th of November, and that 
the defendant did not at any time, before that 
day, tender the 20I. . The rejoinder was, that 
the bill of Middlefex was fued out on the 4th 
of November, and that before that time xht 
defendant was not, by force of the ftatute, 
liable to pay. • The furrejoinder, that he did 
become liable, by force of the flatute, before 
the fuing out of the bill of Middlefex ; to 
this there was a demurrer ; and the queftion 
was, whether the defendant was not entitled 
to the three days of grace ? 

In favour of the plaintiff were cited the 
May T. ^.gjfg above-mentioned, which had direttly 
>'or*.^/76, decided the point, and a great many others, 
vid page which feemed to favour the fame opinion ; 
«». but to thefe one ihort anfwer was given, that 

they were decided at a time when the fubjetk 
was not well underftood, and were thereiore 

no 
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no authority; and judgment was given in 
favour of the defendant, on reafons (imilar to 
thofe above fuggefled. It was alfo obferved, 
^lat it had been uniformly the cuftom of the 
Bank of England, the bankers, and the prin- 
cipal merchants in the city, to make allowance 
for the three days In difcounting thefe notes ; 
and that if they were not to be allowed, that 

£ra£lice maft be illegal,^ and they mud alL 
ave incurred the penalties of ufury. It was 
further obferved, that numberlefs que (lions 
would arife on notes, which had been paid 
by indorfersy in default of payment by the 
makers, on the ground that the holders had 
not ufed due diligence. 

A PRESENTMEN-T either for payment or 
acceptance mud be made at feafonable hours : 
and ieafonable hours are the common hours 
of bufinefs in the place where the party lives- 
to whom the prefentment is to be made. 

If acceptance or payment be refufed, or-Ai toBnit, 
the drawee of the bill or maker of the note ^^^' * ^^* 
has become infolvent, or has abfconded, the ^agghft-V; 
holder mu ft give notice to the preceding par- Weatherbf 
tie« ; and in that notice it is not enough to fay » B*. Rep* 
that the drawee or makertefufes, is infolvent, Jjjj^^^ ^^ 
or has abfconded ; but it mufi^be added, that i st/.e^gl 
the holder does not intend to give him credit, a Str. 1087.; 
The purpofo of giving notice is not merely Tindal r. 
that the indorfer ftt)uld know that default has T?m rVp 
been made, for he is chargeable only in a fe- 170, ^ 
condary degree ; but to render him liable, it 
mull beihewa4hat the holder looked to him 

M a ' for 
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for payment, and gave him notice that he did 
fo. A cafe might eafily be imagined, where 
the indorfer might have notice from the hold- 
er, and yet would not be liable ; as if that no- 
tice contained circum (lances which {hewe4 
that the indorfee had given time and credit to 
the acceptor or maker. 

It is therefore neceflary that notice Ihould 
come from the indorfee hirafelf : it is not fuf- 
ficient that the indorfer (hould be informed 
by fome third perfon, as by the drawee or ma- 
ker, that he does notchoofe to accept, or can- 
not pay^. 

What Oiould be confidered as a reafona* 
bfe time, within which notice (hould be giv- 
en either of non-acceptance or non-paymeilt, 
M. SI C. II. ^^^ been fubje£l to much doubt and uncer- 
ftf Twifiica* tainty : it was oji^ce held thai a fortnight was 
1 Mod. ^7» a reaTonable time^ but that is now much nar- 
rowed, 

With refpeft to acceptance, it is ufual to 
IHif. 16. leave a bill for that purpofe with the drawee 
til! the next day, and that is not confidered as 
giving him time; it being underftood to be. 
the uiual praftice : but if» on being called on 
the next day> he delay or refufe to accept'ac- 
■ cording to the tenor of the bill, the rule now 
eftabliined, where the parties, to whom notice 
1 TefmR«p. is to be given, refide at a different place from 
i^9« the holder and drawee, is, that notice muft be 

fent by the next pod. Under the fame cir- 
cum ftances, the fame rule obtains in ihe cafe 

of non-payment. 

So, 


TO BILLS AND NOTES* A?/ 

So, alfo, in cafe the drawee or maker has 
abfconded, or cannot be found, notice of thefe 
circum fiances, either in cafe of non-accept* 
ance or non-payment, muft be fent by the 
lirfi pod. 

But the great difficulty has been to eflab« 
li(h any general rule, where the party entitled 
to notice refides in the fame place, or at a 
place at a fmall diftance from that in which 
the holder lives. On this point, as well as on 
the queftlon of what fhall be coniidered as a 
reafonable time for making the demand of pay- 
ment, it has been an objeft of no little con- ^»^- ^^^ 
'troverfy, whether it was the province of the end of*' 
Jury or of the judge to decide : till lately, it chap. Ill^ 
feems the jury had been permitted to deter- »n* X>wii. 
mine on the particular circumftances of each 5**5* ^••^ 
individual cafe what time was reafonably to 
be allowed, either for making demand or giv* 
ing notice. 

But it having been found that this was j^ .. . 
produftive of endlefs uncertainty and incon- h^u 3 *i^ 
venience^ the court on feveral occafions have T. 22 G. 
laid it down as a principle,- that what (hall be ''' cited 
confidered as a reafonable limc in either cafe 2**?*Te^rm' 
is a queftion of law : j^uries have however j^ep. 171. 
ftruggled fo hard to maintain their privilegjS Appieton v. 
in this refpeft, ^hat in two cafes they have I'^^l*??*^' 
narrowed the time for demand, contrary to q hi. cite* 
the opinion of the court ; and on a fecond r>o«g. fis* 
trial being granted, have in both cafes adher- 
ed to their opinion, contrary to the dire£iion 
of the judge. In one of them, however, an 
application being made for a third trial, the 
couit would have granted it, had not the 

pi aintiff 
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pflaintiff precluded himfelf by proving his 
debt under a coramHlion of bankrupt which 
had iffued ag^inft the drawees of the bill be- 
tween the time of the vcrdift and the applica- 
tion. 
i-TermRep. I^a tKcd cafe, where the ftruggle by the 
i^n.^!!!l!'*i TPry was to give a longer time for notice than 
Term Rcp^ was ncceilary, the court adhered to their prm- 
1^7* ciple, and granted no le-fs than three trials. 

This cafe was an aftion by the indorfees- 
of a PromifFory Note againft the indorfer. — 
The circumftances were thefe: on the 21ft 
of Auguft, 1784, the note in quellion was 
made by one Donaldfon for 35I. payable fix 
weeks after date ; on the fifth of Oftober, . 
1784, the dajr on which the note became due, . 
allowing for the three days of grace, Howell, . 
the plaintiflTs clerk, called at Donaldfon's at;^ 
ten in the morning, and, not finding him at 
home, he left word that the note was due, and 
defired Donaldfon would fend for it at his 
Biafter's, where it lay, and take it up ; on the 
next day, the fixth of Oftober, he called again 
at Donaldfon's, who told him he would take 
itiap that day within the banking hours, which 
were from nine to four o'clock ^^ the note not 
being taken up that' day, he called again on 
Donaldfon on the feventh, and not rinding, 
him at home, he was fent to the defendant to 
tender the note, who refufed to pay it, feying, 
the plaintiffs had made it their own. Donald- 
fon proved at the trial, that immediately on 
his parting with Howell on the fixth, he went 
to the defendant's houfe, and, not finding biwi 
at hooie, left a meflage with his wife that the 

pote 
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note wa$ due; that he, Donaldfoo, could not 
t pay it, but that if the defendant would take it 
r up, he would make it good to faim« 
I It appeared that ail the parties lived ai 

' Brifloly within twenty minutes walk of each 
other. 

On the fir& trial the j.ury gave a verdi£l 
for the plaintiffs. Oa an appJication for a 
new trial, the court held that tne bill had been 
diChonoured on the fifth, and that notice to 
the indorfer ihould have been given the fam« 
day ; tha4 by roI giving it then, the holder 
bad given credit to the maker and difcharged 
the indorfer, and therefore they granted a new 
trial, on the ground that the jury had takea- 
upon them to decide on matter of law : oa 
the fecond trial the jury gave a fimilar verdi£)t« 
and a third trial was^ granted. It feera s there* 
fore fully eftablifiied that what (hall be reafon- 
abl^ tiiB« is a q/ieflion of law : but it feems 
almoft impoflibie to fix any other rule than 
this, that demand mull be made, and notice 
^iven, as foon as, under all the circuniftances 
It is poiTible fg to do. 

Th»e reafon why the law rec^uires notice iTenaRcf* 
is, that it is prefumed that the bill is drawn 4*^* 
on account of the drawee's having effeCls of 
the drawer in his hands ; and that if the latter 
has notice that the bill is not accepted, or not 
paid, he may withdraw them immediately. 
6ut if he have no effe^s in the other's hands, 
then he cannot be injured for want of notice, 
and if it be proved on the part of the plaintiff^ 
that, from the time the bill was drawn, till the 
time it became due» the drawee never had any 

effects 
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effefis of.the drawer in his hands, notice t<» 
the latter is not neccflary in order to charge 
him, for he rauft know whether he had effetls 
in the hands of the drawee or not ; and if he 
had none, he had no right to draw upon him, 
and to expe£l payment from him ; nor can 
he be injured by the non-payment of the bill, 
or the wtat of notice, tnat it has been dlH- 
honoured. 
Bickerdike A QUESTION arifing OB the validity of a 
^ TcrmRw. commiffion of bankrupt on account of the 
^l/ infufficiency of the debt due to the petition- 

ing creditor, the fafts appeared to be thefe : 
the bankrupt being indebted* to the petition^ 
ing creditors in the fum of iijh 3s. 8d. on 
the 15^1 of September, 1784^ drew a bill for 
ftol. on the detendant, '* -wba, till the time ui* 
tht bankruptcy and of the bill becoming due^ 
was a creduorofMhe^ baakltrptr" payable io- 
the petitioning creditors^ two months after 
date, and paid it to them on account of part 
of their debt : the bill was prefented for pay- 
ment on the 18th of November following, . 
and difhonoured. No notice however war 
ever given by the petitioning creditors to the 
bankrupt, or left at his houie ; a commiflion 
iir^^ed againil the drawer on the 2ath of No- 
vember, on which he was declared a bank- 
rupt in the afternoon of the 24th.; that com^ 
miflion was afterwards fuperfeded, and ano* 
ther commiffion was iffued on the petition of 
the parties, on the amount of whole debt the 
prelent quefiion arofe. If the petitbning^ 
creditors, by not giving notice to the bank- 
Eupt of his oiU being dilhonoured, had made 

the 
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ihe bill their own, their debt was reduced 
within lool. and then the commiflion could 
not be lupported ; but if notice was not ne- 
ceiTary, the bill was not payment ; their debt 
remained as it originally was, and the com- 
xnif&on was valid. On the principles before 
ilated, the court held that notice m this cafe 
was not neceflary, and therefore* the com- 
Hiiflion was good. 

Yet though it appear that the drawer hid ' Term Rep; 
»o effeSs in the hands of the drawee, no ac-^^"** 
tion can be maintained againil the indorftr 
if no notice was given him of the bill bemg 
diflionoured ; for though the drawer may have 
received no injury, the indorfer, who mult 
be prefumed to nave paid a valuable con« 
fideratlon for the bill, probably has. 

Though in the cafe where the drawer -^^^^ 
has efTeds in the batrds of the drawee, the Stephens', « 
want of notice cannot be waved by a fub- Term Rep* 
fequent promife by him to difcharge the bill ; 7^3* 
-yet where he had no effe6ts, it may ; though 
It appears ifaat in fa£i: he fuilaiaed an injury 
for want of fuch notice.: fiich a fubfequent 
promife is an acknowledgment that he had 
no right to draw on ihe drawee, and if he has 
in faia fuftained damage, it is his own fault« 

But whe/e damage in fuch a cafe has been 
fuftained, aiici no fubfequentpromife appears, 
it may be very doubtful wbether want of 
ootice can be waved. 

Str^hens, rcfiding at Newfoun<Jland, ^°**'^^^« 
drew a bill in favour of ^Rogers on Birbeck Term^lUp* 
and Blake in London, value received for the ^4, 
4jfe of WtUitniCalvertat Liverpool ; Rogers 

prefeiued 
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prefented (bt bill for acceptance, was refufed, 
and afterwards for payment, which was alfo 
refufed ; biit he fent no notice to the drawer 
of ihe refufal to accept: he afterwards 
brought an a3ion againfi Stephens as the 
drawer, at the tri^l of wliich ^e defence fet 
up was th^ want of notice of non-acceptance^ 
which was rebutted by (hewing that the 
drawee never bad any eflFe6is of the drawer 
in his hands, and by a fubfequent promife 
appearing of the drawer to the plaintiiF's 

^onf **o^"* » ^" "which account a verdia, hy the 

judge, was given for the plaintiff. 

On an application for a new trial, the de- 
fendant's counfel dated, that, in addition to 
the above circum fiances, they had evidence 
to (hew that the defendant really had been 
injured for want of notice ^ that they thought 
Tuch evidence bad been offered and rcfui^d, 
and that his lordfhtp had given his opinion 
-on an adnHflion of its truth : but his lordfhip 
faid he had no note or recoHe£lion -oi any 
evidence of thal'kifid havrng been tendered. 
The circumffances were thefe : thedeftndant 
and Calvert had ha4 dealings together previous 
to the departure of the former for Newfound« 
land, and he had a right to draw on Calvert 
at the time when thei)Hl was drawn, having 
advanced money on his account to the 
amount of thie hill. Under thefe circum- 
ftances Calvert had direfied the defendant to 
draw on Birbeck and Blake as his agents, in« 
Head of drawing on him. The defendant 
accordingly drew the bill, on a fuppofitioa 
that Calvert really had tStELs in their hands 

40 
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to anfwer it. It turned out however that he 
had none, but that was not known to the 
^defendant ; who, on his return to England, 
relying on his bill having been duly honour*. 
ed as he had had no -notice to the contrary,^ 
had fettled his accounts with Calvert, and had 
delivered up to him goods and effefls which 
lie held in his hands of greater value than the 
amount of the bill; and that Calvert had fince 
become infolvent. 

Reasoning on thefe faSs, thecounfej 
for the defendant contended that the princi-^ 
pie, on which it had 'been held that no notice 
was neceflary to be^ven to the drawer of the 
non-acceptance of his bill when he had no 
efk&s in the hands of the drawee, was <le« 
cifive that it ought to have been given in the 
prefent cafe. Belide the premmption of 
fraud againfi a man who draws a bill on ano- 
ther, who, he knows, has no efie£ls to anfwer 
it, one of the principal grounds afiigned by 
the court for their opinion was, that no injury 
could arife to the drawer for want of notice. 
That reafon ther-efore could not apply, where 
ihedraweraQed fairly and hada£lually fufiain- 
«d an injury for want of notice. That cafe 
too is an exception to the general rule ; noth« 
ing is bettmr ettabliihed than that the holder 
of a Bill of Exchange, of which acceptance 
is refufed, is in general bound to give notice 
of fuch refufal, to the drawer; if from any 
collateral circumfiaaces he take uf)on him* 
felf to withhold it, he aQs at his periL If it 
appear that the drawer could receive no in-^ 

N jury 


f 34 ENGAGEMENT OF THE SEVERAL PARTIES 

i*ury from the want of it, he is indemnified 
y the event; but ftill he is guilty ofnegleft, 
the confequences of which to him are only 
avoided by that circumftance. * The very 
form of this bill was fufficient notice to 
the holder that it was to be paid out of 
Calvert's effe£ls ; for it is faid to be for his 
ufe. So that there was more reafon than 
trfual to imagine that want of notice might 
.be prejudicial to the defendant. Confider- 
ing the queftioa even in a general point of 
view, it would be highly detrimental to com- 
merce, if it were to be laid down as a general 
tule without exception, that the objefiion 
arifing from want of notice in thefe cafes 
might be done away by (hewing that the 
^ drawee had no effefls of the drawer in hh 
hands at the time. Nothing is more common 
than for merchant^ ^^oad« who are about to 
(hip goods to their confignees or favors in 
-«. £ngland, to draw Bills of Exchange on them, 

before the goods come into their hands; in 
which cafes, the moft material injury might 
arife to thofe traders from want of notice that 
the bills had not been accepted, fince they 
might be deprived by that means of the oppor- 
tunity of fiopping their goods in their way. 

To this it was anfwered, that admitting the 
full force of the evidence before dated, it 
could not vary this cafe ; for that as between 
thefe parties, it was not neceffary for the 
holder of a bill to look to any other perfons 
than ihofe who are liable on the face of the 
bill itfelf. He cannot enter into the par- 
ticular grounds which induce the drawer to 

draw 
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draw the biU, or the drawee to refufe his ao 
ceptance ; it would lead to endlefs uncertaitv- 
ty if he were bound to do fo. If one man 
choofe to draw a bill, having no funds of his 
own in the hands of the drawee, but relying 
on. the cafuahy of the flock of another who 
has mifled him, he has his remedy againft 
that perfon, but that makes no alteratioo int 
the law relative to the holder of fuch a bill* 
The rule of law is clear, and operates with a 
double afpe£l in this cafe ; for fuppofing th» 
plaintiff was bound to take notice that this 
was in reality the bill of Calvert, and not oi 
the defendant Stephens,, which it purports to 
be, fiill the rule wouTd applv again ft the 
latter, for it appears that Calvert himfelf 
had no effe£ls in thie hands of the drawees. 

So much of this reafoning, however, as 
applies to the particular cafe, appears falla- 
cious, for the real queftioa was not whether 
Calvert himfelf could have drawn on thepre* 
fent drawees, but whether the defendant, hav- 
ing a clear risht to draw on Calvert, and be* 
ing dire8ed by him to draw on his agents^ 
sot knowing that they had no effects ot' 
Calvert's, was emitl&d to notice from the 
holder of his bill being difhonoured. 

But on this occafion, the court did not 
think proper to decide on the general quef- 
tion; nrfi, becaufe the circumilances here 
mentioned did not appear to have been offer- 
ed in evidence at the trial; and fecondiy, be- 
caufe if they had, whatever might have been 
the effefl oT them in favour of the defendant,, 
he had precluded himfelf from taking advan* 
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tage of it bv his fubfequent promlfe to di& 
charge the oill. 

In the manner in which sotice either of 
non-acceptance or non-payment is given^ 
theie is a remarkable difference between in«> 
land and foreign bills : in the former, no par- 
I T«iB&ep. ticular form of words is neceffary to entitle 
170. the holder to recover again ft the drawer or 

indorfers, the amount of the bill on failure ol^ 
the drawee or acceptor ^ it is fufficient if it 
ajppear that the holder means to give no cre- 
dit to the latter, but to hold the former to 
tfaeir refponfibility. 

But in foreign biHs other formalities are 
reouired : if the perfon to t^hom the bill is 
addrefled, on prefcntment, will not accept it, 
Mil. 16^. the holder is to carry itto a perfon vcftcd with 
Mar. 1^. a public character, who is to go to the drawee- 
and demsind acceptance in the famemanneras 
before, and if he then refufe,. the officer is 
there to make a minute on the bill itfelf, con- 
Cfting of his initials, the month, the day, and 
the year, with* his charges for minuting. He 
muft afterwards draw up a folemn declaration,, 
that the bill has been prpfented for acceptance,, 
which was reFufed, and that the holder in- 
tends to recover all damages which he, ortha 
deliverer of the tnoncy to the drawer, or any 
other, may fuftaiii on account of the non-ac- 
ceptance : the minute is in cotnmon language 
termed the noting of the bill, the folemn de- 
claration the proteft, and the perfon whoCe 
office it i« to do thefe a£ls a public notary : 
and to his proteftation all foreign courts give 
credit. 

In 
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In making a proteft^ therefore, there are 
three tilings to be done ; — the noting, demand- 
ing, and drawing up the proteft : — But the 
noting is unknown in the law, as diftinffui(h- 
td from the proteft;, it is merely a prehmin* 
ary ftep, and has grown into praftice only in * * * 
modern times. The party making the de- 
mand muff have authority to receive the mon- 
ey, and in cafe that be refufed, the drawing 
up of the protefl is mere matter ot form, the 
demand befng. the material part : The de- 
mand of payment of a foreigri bill muft be 
made by the notary public himfelf, andnotby 
his clerk; and even in the cafe of an inland 
bill, it is doubtful whether the demand, as the Lcftiey r. 

foundation of the proteft made in confequence MiUs» 

ef the ftatute hereafter mentioned, can be made 4 1'erm Rcj^ 

by the notary's clerk or by any other than the *7»- 

notary himfelf. 

This proteft muft be made within the re- 
gular hours of bufinefs, and in fufficient time 
VQ have it fent to the holder's correfpondent 
by the very next poft* after acceptance refu- 
fed ; for it It be not fent by that time, with a* 
letter of advice, the holder will be conftrued 
to have difcharffcd the drawer and the other J^j 2! I' 
^rties entitled to notice : and noting alone is ^^ p. 271. 
not fufHcient ; there muft abfolutely oe a pro- a Term Re^^ 
teft to render the preceding parties liable. 7*3* 

B'u T in this cafe the holder is not to fend 
the bill itfelf to his correfpondent ; he muft 
letain it, in order to demand payment of the 
Arawee when it becomes due, 

N z Whei| 


t^ ENGAGEMENT OF THE SEVEUAL PARTIES 

B€a«c$,46o» When the bill becomes due, whether it 

^ was accepted or not, it is again to be prefent- 

ed for payment within the days of grace, and 

y if payment be refufed, it mud be ^pecEaHfldl* 

Q^r^tCftci' f<^r non-payment, and the bill itfelf, together 

with the proteft, fent to the holder's cofref^ 
pondent, unlefs he (hall be ordered by him to 
retain the bill, with a profpeS of obtaining ita 
difcharge from the acceptor. 
&eawci.46i. ^^R no drawer or indotfcr.is bound ta 
make reftitution on fight of the proteft alone; 
nor, where one of the fet has been accepted, 
on fight of the proteft and unaccepted bill, 
but he muft give fatisfaftory fecurity to th« 
rermtter on his producing the proteft only, ta 
make payment when that and the accepted 
bill fhall be prefented. 
Mil, 16$. Where the drawee cannot be found at 

the place mentioned in the bill, or has abfcon- 
ded, proteft is to be made for non-acceptance 
in the fame manner as if acceptance had been 
refufed on prefentment* 

Mar 11 t ^^ ^^^^» *^ *^^ drawee offer an acceptance 
* ' difiering from the tenor of the biFl, and the 
holder be inclined to admit it without giving 
up his claim on the other parties, be muft pro- 
teft it for that caufe ; as if the drawee oflPer an 
acceptance for part, the holder may permit 
bim to accept it in that way; but he muft 
^aufe it to be protefted for non-acceptance of 
the whole, and fend the proteft to bis corref* 
"pondent, that he may endeavour to procure 
fecurity for the remaining fam. When the 
fciti becoines due, the holaer muft prefent it 

for 
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for payment, and may receive the fum for 
which ic was accepted, and write a receipt for 
to much on the bill ; but he muft proteft it for 
non-payment of the reft, and fend back the- 
proteft with the bill. 

Beside the proteft for nom-acceptanc^,. 
and non-payment, there may alfo be a proteft 
&)c better fecurity ; this is ufua], when a mer- 
chant, who has accepted a bill, happens to be- 
come infoIven^, or is public kly reported to 
have failed in his credit, or abfents himfelf 
from 'Change before the .bill he has accepted 
has become due, or when the holder has any 
reafon to fuppofe it will not be paid : in fucn j^^^ 
cafes he may caufe a notary to demand better i Lord 
fecurity, anci on that being refufed, make pro- Raym. 743^ 
left for want of it ; which proteft muft,.as in 
other cafe$, be fent away by the next poft, that 
the remitter or drawer may take the proper 
means to procure better fectirity. 

Wh-ere the original bill is loft, and an- 
other cannot be haci of the drawer, a proteft 
may be made on a copy, efpecially where the 
refufal of payment is not for want of the ori- 
ginal bill^but merely for another caufe. 

A. DREW a firft and fccond Bill of Ex- Othtnw. 
change, payable by himfeU* in Dublin, to B. "ij*JJ,\*'\'ei 
or order, for value received of him. B. after ' 
the bill was due, negociated it with the plain- 
tiff. The plaintiff" on the fame day indorfed 
it ie D. living in Dublin, in fhefe words^ 
^' Pay to D. value on tfiy account." The firft 
of thefe bills was at the fame time fent away ^ 
to D. and was loft on (he way, and the dra wet- 
being 
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being gone to Ireland, no third bill could be 
Bad, and left the fecond fhould mifcarry as 
well as the firft, an exa£l copy of the fecopd 
biH was fent to D. and demand of payment 
being made, it was refufed, becaufe the mon- 
ey had been attached in the hands of the par- 
ty who was to pay the bill ; the proteft was^ 
made on the copy, and at the trial the original 
fecond bill, along with the proteft on the co-^ 
py, wajs produced and held gpod. 

The efFefl of proteft for non^acceptahce or 
non-payihent Is to chargp the dfawer or in- 
dorfers, not only with the payment of the 
principal ium, but with damages, intere ft, and 

JJ^^ *^» cofts ; but where the bill is accepted, it is f6 
far from difcharging the acceptor, that it ren^ 
ders him liable to refund every lofs fuftaineA 
by his non-payment. Here however it muli 
be obferveo, that the cofts mentioned to be 
given by the proteft, are not cofts offuit, but 
other expenfes incurred : cofts pf fuit, where^ 
the fuit may be without proteft, are of courfe 
gJiven. 

Beside the intereft and cofts, the dama*- 

4ii. ' ges, incurred by non-acceptance or non-pay- 
ment, confift ufually of the exchange,, re-ex- 
change, provifion, and poftage, together with 
the expenfes of proteft. The exchange is 
reckoned according to tiie courfe at fight, at 
that time and place where the proteft is made» 
to the place where the payment fliould be 
made by the d)rawer ; but if payment be not 
made there, then the fum is agaiff increafed, 
by the addition of commiftion and poftage ; 
9nd the courfe of exchange is now reckoned 

on 
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oti the whole Aim, according as it obtains at 
that time and place, on fight to the place where 
the bill is paid ; and the acceptor mull pay 
the re-exchange and all charges, although the 

Sarcd wa^ not efTeCiually negociated and re« 
rawn, that is, re- exchange, provifion, and 
poftage mnft be twice paid, &c. as provifio^i 
twice for the exchange and re-exchange ; the 
charges being only tor pofta^e and protefls, 
unleU the acceptof, by delay »^ and excufes, 
force the holder on fome neceffary charges to 
recover, which tlie acceptor is obliged to pay ; 
but no extraordinary ones, fuch as travelling, 
will be allowed. And if the acceptor under ^ 
the before mentioned circum (lances refufeim- * 
mediate ps^ment to the rxitiimed bill, a legal 
intereil may be charged him, from the day. 
the bill was due to the time of its difcharge ; 
though he fliall not be obliged to make good 
any other lofs or damage wnich the pofleiTor Bcawei9 46N 
.may pretend he has fuftaihed from want of 
punfiual payment, by being f ruff rated in hi* 
defigns of entering into forae beneficial en- 
gagement, or the lofs of a convenient oppor- 
tunity of advantageoufly employing the fum 
detained. 

Whkrever intereft i^ allowed, and a^.g^,.^ 
new a6lion cannct be brought for it, which is icse/iojy; 
the cafe on Bills of Exchange and Pfomiflb* 
ry Notes, the intereft is to be calcuhated up to 
the time ort fjgning. final judgment. 

Where a bill indorfcd over is not duly Anriolr. 
paid, the indorfee may charge the indorfer JxJ^^*Re»t 
with intereft, exchange, and other incidental ^^^ ' 

cxpenfct^. 


»*> 
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€xpenfe5, beyond the amount of 5 per cent, 
it" fuch charges be reafonable, warranted by 
ufage, and not made a colour for ufury : thus 
the conftant courfe has been with refpeft to 
bills returned, protefted^ from lndia» to allow 
10s. per pagoda^ which Includes interefi, ex- 
change and all other charges : and. this tiot* 
withftandin^ the current price of exchange al 
which the bill was difcounted, may have beea 
reatl)^ below ids. as at 6$. 6d. andahe indor« 
ee will alfo be entitled to intereft at 5 per 
cent, from a reafonable time after notice givea 
to the indorfer of the bill having been retura«- 
ed unpaid. 

The principal difference between foreiga 
and inland, Bills of Exchange, at common 
law, feems to have been this. A proteft foe 
non-acceptance or non payment of a foreign 
bill was, as it flill is» ei&ntially neceflary ta 
charge the drawer on the default of the draw* 
ee ; nothing, not even the principal fum, 
could, or can at this time, be recovered again ft 
him without a proteft : no other form of no* 
ticc having been admitted by the cuftom of 
merchants as fufficiexit. Bui inland bills 
having been introduced at a late period, in 
imitation of foreign ones, did not immediate^ 
ly adopt all their incidents : fimple notice, 
within a reafonable time of the default of the 
drawee, was held fufEciem to charge the draw- 
er; but it does not appear that in any inftancf 
they were favoured with the folemnity of a 
proteft : the difadvantage arifing from thence 
was this, that notice entitled the holder to re- 
eover only the fum io the original bill, which 

ia 
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in many cafes might be a very ferrous difad- 
vantage : to remedy this inconvenience in 
feme degree, it was ena6led ** that after the 
twentieth of June, 1698, all and every Bill or ^^^ 10 w. 
Bills of Exchange drawn in, or dated at and Itl. e. 17% 
from, any trading city or town, or any othei^// 
place in the kingdom of England, domin.unv 
of Wales, or town of Berwick upon Twiird, 
of the fum of 5I. fierling or upwards, on »iy 
perfon or perlons of, or in London, or any 
other trading city, town, or any other place, 
in which fatd Bill or Bills of Exchange Jkall 
be expreffed the /aid value to be received, and 
is and in all be drawn payable at a certain 
number of days, weeks, or months after date 
ifaereof, that form and after prefentation and 
acceptance of the faid Bill or Bills qf Ex- 
change, which acceptance Jkall be by under"' 
writing the fame under the partes hand Jo ac^^ 
<ebting^ and after the expirUtion of three days 
alter the faid bill or bills (hall become due, 
the party to whom the faid bill or bills are 
made payable, his fervant, agent or afligns, 
may and (hall caufe the faid bill or bills to be 
protefted by a notary public, and in default 
of fuch notary public, by any other fubftan- 
tial perfon of the city, town, or place, in the 
prefencc of two or more credible witnelTes, re- 
ftifal or neglcQ: being (irft made of due pay- 
ment of the fame : which proteft (ha:ll oe 
made and written under a fair written copy 
e( the faid Bill of Excfaaoge. in the words or 
form foUowtng : 

Know 
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, Know all men, that i A. B. on the 
day of at the uCual place of 

abode of the faid have demanded 

payment of the bill, of wluch the above is a 
copy, which the faid did not 

^y, wherefore I the faid do 

hereby proteft the faid bill. Dateid this 
day of 

Which proteft fo made, (hall witbinj^i^r- 
44en days after the making thereof, be fent;. 
or otherzoi/e due notice fhall be given, to the 
party Jrom ttfkom the faid bill or bill^ were 
rtceivedi who is, on producing fuch proteft, 
io repay the faid bill or bills, together with 
all intereft and charges, from the day fuch 
bill or .bills were protefted; for which pro- 
teft (hall be paid a fum not exceeding the fuia 
of fixpence ; and in default or neglecl of fuch 
proteft made and feat, or due notice given 
within the days before limited, the jberfonjQ 
failing or negU3ing thenof^ is andjkall he li^* 
able to all cojis^ damagts^ and interefi^ which 
do andjkall accrue thereby J* 

I N an action againft the drawer of an inland 
^ams t; ]^\\\ after an acceptance, no intereft will be al« 
« sir'iio. ^oyitA on this flatute, without a proteft. 

But this flatute only giving the proteft in 
cafe« where the acceptance was by writing on 
the bill, perfons on whom bills were drawn, 
knowing that ultimately the damages ariling 
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on the proteft for non-payment, muft fall on 
themfelves, refufed to accept in that form, and 
would give only a verbal promife^ which ren- 
dered the provifions of |he ad perleQly nu- 
gatory : in order to remedy tnis inconve- 
nience, it was enabled by a fubfequent fiatute, 
■* that from and after the fir ft of May, 1705, , ^4 A.nni 
in cafe, upon prefenting any fuch Bill or Bills c. ^. 
of Exchange, the party or parties, on whom 
the fame (hall be drawn, fliall refufe to accept 
the fame, by underwi:iting the fame, as afore- 
iaid, the party to whom the faid^ill or bills 
are made payable, his fervant, agent, or af- 
ligns, may and (hall caufe the faid bill or bills 
to be protefled for non-acceptance, as in cafe 
of foreign Bills of Exchange, any thing in the 
former a£l, or any other law to the contrary 
netwithftanding : for which proteft there (hall 
be paid twoihillings, and no more.'* 

** Providbd that the proteft hereby re- g ^^ 
quired for non-acceptance ihall be made by * ' 
uich perfons as are appointed by the former 
a£l to proteft inland ^ills of Exchange for 
non-payment.'* 

" raoviDED always, that no acceptance of s. j.; 
any fuch inland Bill ot Exchange (hall be fuf- 
ficient to charge any perfon wkai/bever^ unlefs 
the fame be underwritten or indorfed in wri- 
ting thereupon : and if fuch bill be not ac- 
cepted by luch underwriting or indorfement . 
in writing, no drawer of any fuch inland bill 
fhall be liable to pay any cofts, damages, or 
intereft thereupon, unlefs fuch proteft be made 
for non-acceptance thereof, and withiny^ur « 
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ian days after fuch prateft, the fame be fent, 
or otherwtfe notice thereof be given to tbe 
party from whom fuch bill was received^ or 
left in writing at the place.of his or her ufual 
abode ; and it fuch bill be accepted and not 
paid b^ort the expiration of three days after 
the faid bill (hall become due and payable, 
then no drawer of fuch bill ihall be compel- 
lable to pay any cofts, damages, or intereft 
thereupon, unlefs a proteft be made and fent 
in manner and form above-mentioned : never« 
tfaelefs, every drawer of fuch bill fliall be Iia« 
ble to make payment of cofis, damages, and 
intereft upon fuch inland bill, if any one pro^ 
uA be made of non^cceptance or non-payment 
ilureoft afUl notice thereof be Jeni^ given^ or 
kfi^ as ajortfaidr 

'* Provided, that lio fu^h proteft ihall 
* * be neceflary, either for non-acceptance or 

non-payment, unkfs the value be acknowledged 
andexpreffed in fuch bill to be received^ and 
unlefs fueh bill be drawn for the payment of 
twenty pounds ^erling or uptvards.** 
. . ( <* rao V I D £ D that nothing herein contain- 
ed ihall extend to difcharge any remedy, that 
any perfon may have againft tne drawer, ac<* 
ceptor, or indorfer of fuch bilK" 
These a£ls are in many refpe8s obfcure^ 
% Mod. S«« ^^^ ^^ comments on them in many of the 
f 1. I Saik. early reporters equally fo. It was ioon diC 
Ml. 3 s»lk. covered, that from the general wording of 
Br^ugh T. *^^^» *"^ ^ provifion. in the eighth feSioB 
Fcrkiat, » of the latter, nothwithftanding thefe ftatutes, 
Ld. Raym* the holdcr might ftill, by giving reafonable 
5$»» , notice 
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notice without protefl^ recover aninfi (ke ac« 
ceptor, the drawer, or indbrfer; the amount of 
the original bill ; jamd that a written accept* vi4. Page 
ance was not neceflary to charge the acceptor : 7oi» 
* for that the word damages in thefe a£ls does 
not mean the original fum, that being recov- 
erable before, but the }o£i accruing from the 
delay : and that the claufe, which provides 
that " acceptance noi expreffed in writing on Vid. Pige 
the bill ihould be fufficient to charge any 7*» 7«« 
4>erron whatever/' relates only to the non-re* 
covery of thefe damages without a proteft for 
non-acceptance. So far is perfealy intel- 
ligible. The fame thin? cannot be faid of 
what follows : " If the drawer for want of 
proteft or reafonable notice fuffer any dam- 
age, that (hall be borne by him to whom the 
bill is mide, and if the damage amount to the 
whole fum mentioned in the bill, the payee 
ihall not recover : the a£l leems only to toAt 
from the. plaintiff his intereft and damages^ 
where he has not made a proteft, or io gisre the 
drawer a remedy again ft him by way of ac- 
tion for the cofis and damages." This evi- 
dently is intended as an explanation of that 
part of the firft ftatute which provides, that 
'* the perfon failing to proteft is and (hall be 
liable to all cofis, damages, and intereft, which 
{hall accrue thereby.*' But it is manifeft this 
provifion could never be meant to take from a 
plaintiff that to which he was not before enti» 
tied : neither can it be imagined that it was in- 
tended to give an a£lion to the drawer on ac- 
count of damages which he could not fuftain, 

but 
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but by being made anfwerable for the lofs of 
another : to enable him to refill the claim of 
that other, who had not entitled himfelf to re- 
cover by negkfting to follow the dire£lion« 
of the aft, was fufficient to proteft the draw- 
er againft all poflible lofs. The claufe is cer^ 
tainly inaccurate ; the word liabie is equivo- 
cal ; but the meaning is manifeftly this, that 
the perfon neglefting to proteft, &all not be ' 
entitled to caff on the drawer for his extraor- 
dinary damages, intereft and cofts, but mull 
bear them himfelf. 

Th e profeffed iRtentien of thefe afls was 
to put inland Bills of Exchange on the fame 
footing with foreign ones ; fo far as relates i9 
the recovery of damages, intereft, and cofts> 
. by means of the proteft, they have done it ; 
but there are feveral minute particulars in 
which, from an attentive perufal of the a6ls, 
it will appear they ftill differ. 

To the conftitution of a Bill of Exchange, 
Page 5i. we have ieen, it is not neceffary that the words 
" value received" ftould be inferted', and the 
want of thefe in a foreign bill cannot deprive 
the holder of the benefit of a proteft ; but that 
benefit in cafe of non-payment is not given 
to inland bills which want thefe words ; and 
therefore they cannot be protefted for non- 
payment : and the fecond provides that 
** where thefe words are wanting, or the value 
is lefs than twenty pounds, no proteft is necef" 
Jary either for non-acceptance or non-pay- 
ment.*' What may be the true meaning 
and operation of this provifion is far from be- 
ing 
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ifig clear : by the natural conltru&ion of the 
words, it might be imagined the legiflature 
meant to give damages on bijls of tnefe de« 
fcriptions, without impofing on the holder the 
neeeffity oi protefting : but that fuppofiKon is 
not* confident with the general purview of 
the two a£ls, fo that the fafefi con(lru£tion 
feeros to be, that inland bills without the 
words •* value received/' or under twenty 
pounds, (hall continue as at common law, and 
(hall not be entitled to the privilege of a pro« 
teft cither for non-acceptance or non-payment. 

In foreign bills, th«re is no diftin£lion be- 
tween thofe payable at fuch a time after date, 
and after fight ; but the ftatute confines the ^ 
benefit of proteil on inland ones to thofe pay* 
able after date ; fo that in JlriSnefs there can 
be no proteft on thofe payable after fight : 
and this has been lately lo adjudged. 

In foreign bills, where the acceptance is teftley ?• 
in words only, or in fome collateral writing, Miiltt 
a proteft may be made for non-payment, as 4T«rmRep^ 
well as if the acceptance Jiad been in writing *^°' 
on the bill : but the ftatute of Willian con- 
fines the proteft for n^on^payment to thofe bills y.. |^|^,|%; 
on whicn the . acceptance is written ; and 
therefore, in order to have the benefit of a 
proteft for non-payment, where the accept- 
ance is collateral, the holder mufi proteft tor 
Bon-acceptance ; unlefs it be fuppofed that 
this claule is repealed, by that provifion in 
the ftatute of Queen Anne^ which fays, ^* ne« 
verthelefs, every drawer of fuch bill fhall be 
liable to make payment of cofis, damages, 
and interefi on iuch inland bill, if any one 

Oft p'oujt 


IJV ENGAGEMENT OF THE SEVERAL PARTIES 

proUft be made of non-acceptance or non-pay^ 
pient, and notice thereof be Jent^ given, or left 
as aforefaid:' which indeed feems to be the 
Only conftrudion that can afcribe any mean* 
ing to the claufe : for if this be not the true 
conftru3ion, then this provifion can meaa 
nothing more than that, where only accept- 
ance is refufed, but the money paid when 
due, there a proteft for non-acceptance alone 
is fufficient; and that where the bill is ac- 
cepted, but not duly paid, then a proteft for 
non-payment is fufficient ; which would be to 
fuppofe that the I^giQature meant nothing at 
all. 

If, indeed, this claufe be hot a repeal of 
the claufe in the former (latute, the general 
praftice of merchants in the city of London 
IS unwarranted ; for a proteft is hardly ever 
made for non-acceptance of an inland bill ; 
it is only noted for non-acceptance, and if 
not paid when due^it is frequently protefted 
for non-payment : however, notice muft be 
given of the non -acceptance and noting, other- 
wife, according to the cafes before cited, the 
holder takes the rilk upon himfelf. 

The preceding claufes of the fixth feflion 
of this flatute of Queen Anne creates indeed 
a oifHcultyfupporting thisconftru£lion of the 
latter claufe ; for if this be a repeal pf the 
claufe in the ftatute of King William, it is 
very difficult to fay whether it may be con- 
iidered as a repeal of thofe al fo ; and it would 
be too much to fay that the legiflature has 
made a provifion in the fortncr part pf a fingle 
fedion of an a£l of parliament, and in tne 

latter 
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latter part repealed it: the only vfay-l-Q^n 
fee of folving. tbis dilHculty is, to take the 
whole fe£lioa. together, and to endeavour^ ta 
give it one cumulative confiru£lion, confiru* 
ing the preceding claufes in the alternative^ 
and then it may be confideted as running - 
thus : ** If fuch bill be not accepted by un* 
derwriting or indorfement, when prefented 
for acceptance, and, when prefented for pay« 
tnent, be not paid ; then if it be not protefled 
either for non-acceptance or for non-pay* 
inent, the drawer fliall not b&^^able for dam* 
ages, intereft, and cofts." 

If this be the true conftruilion of thi» 
clauTe, there appears to be another difference 
Jliil Jubfifting between foreign and inland 
Bills of Exchange ; for where acceptance 
and payment are both refufed on foreign bills| 
it feems neceflary Jhat there fhould be a pro- 
tell for each; at Icaft it is decided that ia * ' * -* 
fuch a cafe, a proteft for non-payment only. y^g. 
is not fufficient. 

Another difference between foreign and 
inland bills with refpeft to the proteft is, that 
the former muft be prefented for payment 
tefore the expiration of the laft day of grace, 
and in time to have the proteft fent off the 
fame night, if the poft then fets out; but on 
inland bills the proteft for non-payment can- Vid. Lcftley 
not be made till after the expiration of the ^ J!:!ll*p-n 
three days, and notice may be lent at any^j^o. 
time within fourteen days after the proteft. 

It is alfo remarkable that in inland bills, 
where damages^ intereft and cofts are to be 
jrecovered, there is more indulgence in the 

time 
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time allowed for notice o! non-payment than 
where only the principal fum is to be re* 
. covered ; tor when there is no protefi for non- 
payment, prefentment for payment muft be 
made fo early on the laft day of grace that the 
iilfc holder may give notice of non-pay mfent by 
'*** * the next poft. 

That part of the (latute of Queen Annft 
15, i^ which puts Proraiffory Notes on the fame 

footing with inland Bills of Exchange, makes 
no exprefs provifion for protefting them for 
non-payment ^ut there can be no doubt that 
the fame privilege is impliedly conferred on 
them, and in pra6lice liicb a proteft is fre- 
quently made. 

When a bill is drawn for the account of 
Beaweii45^' a third perfon, and is accepted according to its 
tenor tor his account, and he fails without 
making provifion for its payment, the accept- 
or muft difcharge the bill, and can have no 
redrefs again ft the drawer. 
B u T it the drawee do not choofe to accept 
W. ibid. on the account of him for whofe account he 
is advifed the bill is drawn, he may accept for 
the account and honour of the drawer. 

OR.'if a bill made payable to order, be in- 
dorfed by a fubftantial man before acceptance 
be demanded^ the drawee, if he have any 
doubt about the drawer, or of him on whofe 
account, it is drawn, may accept it for the hon- 
. . .... our of the indorfer ; i>ut in tnis cafe ht muft 

' ^ ^ ' fir ft have a formal proteft made for non-ac* 
eeptance, and Oioulo fend it without delay to 
the indorfer for whofe<hoDCiir be has accept- 
— cd it. 

Suca 
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Such acceptances as thefe are called ac- W* 4iK» 
ceptancesy«j&ra'proteft ; an4 have this efieft 
with refpefl to the fecurity of theacceptor^ 
that they give him a right to call on the party 
for whofe honour he accepts ; and in the cafe 
of an acceptance for the honour of the indor* 
fer, on him and all the parties <tefore hira ;. 
whereas a fimple acceptance, according to the 
tenor of the bil); gives him a remedy only a^ 
gainAthe drawer, or again ft him on whofe ac^* 
count the b^Il isdrawn, as the cafe may be. 

The method of accepting /a^rdi proteft is 
this; the acceptor muftperfonally appear with 
witnefles before a notary, (whether the fame 
who protafled the bill or not, is of no import 
tance) and declare that he accepts fuch pro- 
teRed. bill in. honour of. the. drawer or indor*' 
fer, &c. and that he will fatisfy the fame at 
the appointed time ; and then he mufi fub* 
fcribe the bill thus^ " AcccpXtdJupra proted; 
in honour of T, B. &c." 

But. this acceptance ^u/^r^i proteft may be u, ^j^ 
fo worded, that tnough it be intended for thd 
honour of the drawer, yet it may equally bind 
the indorfer, and in fuch a caie it muft be 
fent to the latter. 

Ie the perfon on whom the biU is drawn 
refufe to accept it, any ^/4«V</ perfon after pro- ^^« ^Wdi 
teft for non-acceptance may accept /w/>ra pro- 
teft for the honour of t^he bill or oi the draw- 
er, or of any particular indorfer : if he accept 
for the honour of the bill or of the drawer, he 
is bound to all the indorfees as well as to the 
holder : ii in honour of a particular indorfes^ 
theii to all fubfequent indorfees, 

Anv 
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M.4S7»4sl. Any one accepting sl hiW Jiipra proteft, 
though without the orders or Knowledge of 
the pcrfon for whofe honour he accepted it, 
has a remedy againft that perfon^who is bound 
to fatisfy him as if he had aded entirely by 
his dire£tions» for his commii&on, poilage, 
and other char^ges. 

1^^ .^m If a bill be protefied for non-acceptance, 

and after it has neen acceptedy»jlra proteft by 
a third perfon» the drawee, on receiving frefh 
advice and orders, determine to accept and 
pay it, the ^ccefXoifupra proteft may permit 
niro, though the (holder cannot be obhged to 
free him from his acceptance ; and if the two 
acceptors agree, the drawee mufi pay the 
oth^r his commiflion, charges, &c. as it was 
by bis acceptance that the bill was prevented 
from being returned protefied. 

\i 4{S* ^^ ^^^ acceptor of a bill for the honour of 

the drawer or indorfer, receive his approba« 
tion of the acceptance, then he may fafely 
pay the bill without any proteft for non-pay- 
ment. But if the per ion, for whofe honour 
the bill was accepted, either return no anfwer 
to the advice, or exprefs a difapprobation of 
the acceptance, then the acceptor y^/tr^ pro- 
teft muff caufe a formal proteft to be drawn 
up for non-payment againft him to whom the 
bill was direaed, and on his continuing to 
refufe payment, muft then pay it for him. 
When a bill is protefied for non-payment. 

Id. ibid. any man may pay it under proteft, for the 
drawer's or indorier's honour, even he who 
made or he who fuffered the proteft ; but he 

muft 
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inuft previoufly declare before a notary, for 
whofe honour he difcharges it ; and of this 
the notary inuft give an account to the parties 
concerned, either jointly with the proteft, or. 
in a feparate inftrument. 

. H£ who difcharges a bill protefied for non« leawei, 459^ 
payment, in honour of the drawer, has his 
remedy againft the latter, but not againft the 
indorfers ; but he who difcharges a bill pro* 
felled (or non-payment, in honour of an in* 
dorfer, has his remedy not only againft that 
jndorfer, but againft all that were before him, 
includia^ the drawer; hut be has no right 
againft inhfe<}uent indorfers. 

A MAN, aftetr having eiven a fmiple ac- H. 459* 
ceptance to a bill^ cannot. &i&fy it. under pro- 
tetr, in honour of an indorfcr* becaufe as ac«> 
ceptor, he has already bound. himfelf to that 
indorfer ; but a drawee, not having yet ac« 
cepied th« bill, may difcharge it for the hon- 
OiU" of the indorfer or drawee, a6 if he were * 
a third perfon unconcerned. 

Y£T it is faid that the pafleflor of a bill, ^^ ^y^^ 
protefted for non-payment, is not bound to 
admit of its difcharge from a third perfon un« 
der prdteft, either in honour of the drawee or 
of any indorfer, unlefs he declare and prove 
that the honour of that bill was particularly 
recommended to him : and if the protefted 
Jhill be.indorfedby the jpotTeiTor's correfpon- 
dent, and was remitted by him, then >he pof- 
fefTor ought, not to admit of any payment in 
jbonour of the indorfements, but uhder the 
^Xprefs condition,^that the payer (hall have 
BO redrcfs againft the faid correfpondent. 

What 
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What is faid with refpeft to (he paymeni 
cl a bill Jiipra proteft is applicable to that of 
& Promiiibry Note. 

!*• 4S5« T^^ effeft of the acceptance is to give cre- 

dit to the bill, and to render the acceptor lia« 
ble according to the tenor of his acceptance ; 
the very a£l of accepting implies an acknow- 
ledgment that he ihas efie£ls of the drawer in 
his hands. 

If therefore the drawee accept a bill gener- 

'^yJIJ^^'^jgy^ally, and by reafon of his non-payment the 

X Wiir. 185* drawer i€ obliged to pay it, the latter, as draw- 
er, may maintain an aaion againft him, not 

Doug. 249* only for the principal fum, but, in cafe of a 

proteft, for- damages, intere ft, and.cofls« 

dF indeed the drawee have no efFe3s of the 

If*'' "^ CA drawer in his hands, and notwithftanding ac- 
etwei,454- ^p^ ^y^^ j^jj]^ j^^ has his remedy, if he. pay it. 

againft the drawer; but with regard to every 
body befides, the'acceptor is confidered as the 
original debtor, and to be entitled to have re- 
courfe againft him, it is not neceiTary for the 
holder to fliew notice given to him of non- 
payment by any other perfon. 

W^EN a bill is once accepted abfolutely, 

it cannot in any cafe be revoked, and the ac« 

ceptor is at all events bound, though he hear 

of the drawer's having failed the next moment, 

even if the failure was before the acceptance. 

But the acceptor may be difcharged hy 

' an exprefs declaration of the holder» or by 

ibmetbing equivalent to fucb declaration. 
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Black hdd, as indorfee, a bill drawn by Black ▼. 
one Dallas, and accepted by Peele. BlacK Peek, cited 
arrefled Peele, but finding that no confidera- ^^^^' *^7* 
tion had been given for the acceptance, his ^*^^ ' 
attorney took fecurity from Dallas, and fent 
word to Peele V that he had fettled with Dal- 
las, and he needed not to trouble himfelf any 
further.'* Dallas afterwards become bank- 
rupt, and then Black demanded payment of 
Peele. The caufe was tried firft before Lord 
Mansfield, and afterwards by Chief Jufiice 
de Grey, who both held that the acceptor vas 
difcharged. 

In another cafe a book of the plaintiff's was ^^ipole r. 
produced in which the bill was entered, and Paitency* 
over agarnft it this memorial, '^ Mr. Pulteney's cited Doug- 
acceptance annulled." The jury however *3^* ^^^^"^ 
gave.a verdi6l for the plaintiff ; but the Court 
of Exchequer granted a new trial, on the 
ground that this was an implied difcharge ; 
and on the fecond trial before Chief Baron 
Skinner, one Ale)Cander, who had indorfed 
the bill to the plaintiff, was produced as a wit- 
nefs on the part of the defendant, and fwore 
ihat: Walpole had pofitivcly agreed to confid- 
cr Pulteney's acceptance as at an end ; on 
which the jury found for the defendant.— 
Walpole bad kept the bill from 1 77 i to 1775 
without calling on Pulteney. 

B UT no circumftancesof indolgence (hewn 
ta the acceptor by the holder, nor anv attempt 
by him to recover of the drawer, will amount 
to sm exprefs declaration of difchai^e. 

P DUNSTKa 
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DingwtH DuNSTER accepted a bill merely to lend 

▼. Dunfter» his Credit, and to accommodate Wheate, the 
l3oug. «35, drawer. Fitzgerald, the payee, indorfed it to 
(*47) Dingwall, and delivered it to him in payment 

for jewels. After it became due, the plain- 
tiff, undenftamling that the acceptor never had 
any confidcration for it, and that Wheate was 
the real debtor, wrote to one Ready, Wheate's 
Attorney, on the 6th of February, and on the 
4th of November, 1775, prefling him for the 
payment. Dunfter, on the .13th of Februa- 
ly, 1775, wrote a letter to Dingwall, thanking 
him in Itrong terms for not proceeding againlt 
,kim, but mentioning'in the fanre letter, that 
he had been informed by a perfon who had 
ieen fent from him to Dingwall on the bufi- 
hefs, that Wheate had taken up the bill, and 
given another to Dingwairs fatisfaftion. It 
did not appear that Dingwall took any notice 
of that letter. But he for fome time received 
intereft on the bill from Wheate, and alfo the 
principal du^ by another bill, made at the 
fame time, and drawn and accepted by the 
fame parties, and under like circumfianc'e^. 
The plaintiff fuffered feveral years to elapfe 
without calling on Dunfier, or treating him as 
his debtor. 

Xhe queftion was, whether the plaintifiF/by 
his conduft, had difcharged the acceptor; and 
the court unamrrioufly held that:hehad done 
vnothtng from which it could beconcluded he 
fnfcant to abandon his claim again ft him.-*-* 
He haddone right in applying to Wheate for 
payment, 9s he was apprifcd that he was in 

fa£l 
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fa6l the debtor, and Dunder was fo far fenfi^ 
hleoi his kindnefs, aji to thank him for his 
indulgence in a letter ; had the fuggcftion in 
that letter been true, relative to the plaintiff's 
having delivered up the bill to Wheate, tha* 
might have made a material difference: bat 
the plaintiff having returned no anfwer to the 
letter, and the ia£k not having been attempted « 

to be proved at the trial, it was probable the 
^ffertion was not warranted. This cafe had 
no refemblance to the two preceding cafes 
which had been cited in argument. 

Neither will any kngtb'Of time fhort of 
th« flatute of limitdtions, nor the receipt of 

Jiart of the money from tlie drawer or indor- 
er, nor a proraife by indorfement on the bill 
by the drawer to pay the refidue, difcharge 
the holder's remedy againft the acceptor. 

A B I L L was drawn by one brother and ac- eju, y; 
cepted by another. When it became due, the Gaiin^a, 
payee received of the drawer 3I. 15s. 4d. and Doug. ^^°^^^ 
at 4he fame time the following indorfement j^*^^| "^ 
was made on the bill : * * Received on account 
of this bill 3I. 15s. ^d :'* " Balance remaining 
due 26I. 4s. 8d, I prcmife to pay Mr. Thom- 
as Ellis, within three months from the date of 
this." Signed by James Galindo, who was 
the drawer. The balance was never paid, and 
at the di fiance o[ three years an atlion was 
brought againfl the acceptor ; the caufe was 
tried before Lord Mansfield, who thought the 
acceptor was difcharged, and non-fuiied the 
plaintiff. The ground of his Lordfhip*s opin- 
ion- probably was, that the indorfcoient was 
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as a new bill accepted by the plaintiff in pay« 
jnent of the old ; and on an application lor a 
new trial, his Lord (hip faid he did not think 
that this cafe at all interfered with the deter« 
snination in Dingwall and Dunfter. The 
plaintiff's counfel contended that the indorfe* 
ment was made to prevent an imputation of 
negleO, becaufe delay in coming againft an 
acceptor may difcharge a drawer or indorfer. 
The court all Teemed to think that this was a 
queftion of intention, and ought therefore to 
have been left to the jury, but they refufed a 
new trial on account of the fmallnefs oi the 
fum. 

But when the holder of a bill receives 
Scar*ie/ I P*'^* ^^ *^^ money from the drawer, he cannot 
H. Bi. Rep. recover more than the reHdue from the ac- 
C. B. 88. ^ ceptor ; and where the drawer pays the whole, 
the acceptor is completely difcharged. 
And where a merchant, having accepted a 
femino'ia' ^^^^ *" ^ foreign country, has been difcharged 
Cane. M. by the laws of that country, he cannot after^ 
13 G. Str, wards be fued here on his acceptance, though 
753* the circumilances under which he was dif- 

charged there, would not difcharge him here;, 
becaufe he mufl be taken by his^ acceptance to 
have entered into fuch engagement only as 
was from thence implied by the laws of the 
country in which he refided. 

By the law of Leghorn, if a bill had been 
accepted and the drawer had failed, and the 
acceptor had not fufficient effefls of the draw- 
er in his hands at the time of acceptance, the 

acceptance 
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acceptance became void. This happening to 
be the cafe of one Burrows, he inftitutcd a 
fuit at Leghorn, to difcharge himfelf of his 
acceptance, which was accordingly vacated 
by a fentence in the court there. He after- 
wards returned to England, and was fued here 
on his acceptance ; on which he filed a bill in 
Chancery for an injunftion and relief. Lord 
Chancellor King was clearly of opinion that 
this caufe was to be determined according to 
the laws of the place where the bill was ne« 
gociated ; and the acceptance having been va* 
cated by a competent jurifdiftion, that fen- 
.tence was conclufivey. and bound the court 
here. 

If the drawee offer a conditional ac- 
ceptance, and the-holderj inftead of acqulef- 
cing,do fomething which thews that'he does- 
not admit fuch acceptanee, the drawee is not 
bound, even it the event afterwards happen 
on whkh the acceptance was to depend. 

A* Bi L Li pay aUe to one Lenox^, or order, Sproat v. 
forty days after fight, was drawn > on the de- ^**'*'"'!! 
fendant; Lenox indo* fed it .to the plaintiff : Jg^""^ ^^' 
Allen, the plaintiff's clerk, prcfentcd the bill . 
to the defendant, who lived in London, for 
acceptance: the defendant told him that the 
drawer had configned a fliip and cargo to : ^ 

him and another perfoa at Brillol, but as 
he could not then tell whether the fliip would 
arrive at London or Briilol, he could not 
accept at that time : on w^iich Allen faid- 
that he would leave the bill upon this con- 
dition, that in the evpnt of the defencjant'^s 
Bftt accepting it as from the day when it was 

P 2 prefented, 
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f^refentcd, he fliould be at liberty to nete it 
or non-acceptance as from that time ; to this 
the defendant aflented, and the bill was ac« 
cordingly left at his houfe till a future day, 
when Allen called again in company with 
the plaintiff, to know whether the defendant 
would accept the bill or not, who on being 
prefled k) accept it, faid that the bill was a 
good one, ana would be paid, even if the 
Slip were loft. Allen immediately on this 
carried the bill to a notary public, and had it 
noted for non-acceptance from the time when 
tf was firft left with the defendant. The (hip 
afterwards arrived fafe at the port of London, 
and the defendant difpofed of the cargo. This 
being a conditional acceptance, the condu£l 
of the plaintiff was held to have been a waiver 
of it, and to have precluded him from kolding 
the defendant to nis engagement. 

Though an agreement to accept, on con- 
dition of a certain fund being configned to the 
acceptor for the difcharge of the bill, may 
amount to an acceptance on the performance 
of the conditions, yet if the indorfee take the 
fund out of the hands of the drawee, he dif* 
charges him from his engagement. 
Rowland Hunt, in Dominica, agreed 
Mafon ▼• with a ^oufe there, that his partner, Thomas 
Hunt, Hunt, in London, fhould, on a cargo of to- 

(w.)* baccai)cing configned to him, with the bills 
of ladihff, and an order for infurance, accept 
fuch bills c$ that houfe (hould draw on him, 
at the rate of 8oL per hhd. from ninety days 
to fix months fight : infurance for the fum of 

36001* 
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36oeU wi s ordered on forty hhds. of tobacco, 
which Thomas Hunt procured for a premium 
<>f dP3^' Kc afterwards received a letter, 
advifing him of fix Bills of Exchange being 
drawn on him for ^aooh in confequence of 
Rowland Hum's agreement, payable to one 
of the partners of the houfe, on account of 
forty bhdi. of tobacco, and indorfed by him 
to Mafon. The bills arrived, and were pre* 
fented for acceptance. Thomas Hunt refu« 
fed to accept thefn, on an apprehenfion that 
the tobacco was not worth the money at 
which it was valued. After a negociatton of 
fome days, Mafon took the bill of lading for 
the forty hhds. and the policy of infurance 
out of the hands of Thomas Hunt. The to* 
bacco afterwards arriving, was received and 
fold by. the plaintiff Mafon, and produced on« 
ly 1400L The occafion of this difference 
between the real produce andthe valued price 
did not appear. Under the dire£lion of Lord 
Mansfield, a verdi£l was given for the de- 
fendant, and on an application for a new trial, 
his Lordfliip expreued himfelf thus : An 
agreement to accept, may in many in (lances 
amount to an acceptance : but an agreement 
is ftill but an agreement, and if it be con- 
ditional, and a third perfon, knowing of the 
conditions annexed to the agreement, take 
the bill, he takes it fubjefl: to fuch agreement. 
^ Here there were many things fpeci&d as the 
conditions of the acceptance — the number of 
hhds. to be delivered — of a certain value ra- 
ted by the hhd.-— the infurance— -the bills of 

lading— 


'l-ftj, BNGAGEMrNT OF THE SEVERAL PARTIES 

hding — the c^nfignment. On the • iCe of the 
agreement, I thought at the trial, and fiill in- 
cline to think, that the meaning of the parties 
was, that tobacco fhould be confjgned which 
fhould be worth 8o!. per bhd. this fell im- 
nienfely (hort of that fum. It is plain the 
Hunts never meant toi)e in advance, and I 
think fo great a difference in the value, fuch 
a fraud as to entitle the defendants to relief 
againft the agreement. But as to this the i eft 
of the court have doubted, chiefly becaufe 
there is no evidence to (hew the decreafe in 
the value arofe ; whether from theinferiority 
of the quality, or the flufluation in the mar- 
ket. But the reft of the court are extremely 
clear that the fubfequent" conduft of the 
plaintiff makes an end of the whole, and I 
think the reafons are unanfwerable. As ta 
that part of the cafe, it fiands thus: The 
Hunts fay, ** we are not bound : T'his is an 
impofition : The tobacco is of inferior value. 
The letter reprefents it as worth 8ol. the in- 
furance m^kes it 90I. per hhd. and it turns 
out not to be worth 40L** If Mafon had meant 
to fay, *' you are liable, and Ihall pay the 
bills," what would his conduft have been ? — 
he would have left the policy of infurance 
and the bills of lading m their hands, and 
fucd them upon the acceptance. The tempta- 
tion to accept was the commiffionon the con- 
I fignment, and they were to have the fecurity 
of the goods and the infurance. But the 
plaintiff undoes all this, and fays, then I will 
take all from you, fecurity, commifTiofl, &c. 
This was faying, " 1 will ftand in your place, 

bat 
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but not to as to be antwerable for more thaa 
the produce of the tobacco/' It is in>poffible 
the defendants could mean to accept^ without 
any benefit or fecurity. We are all clear 
that this made an end of the a«eement. 

Though the receipt of part from the i Ld. Raftt* 
drawer or indorfer be no difcharge to the ac- 744 K«^- 
ceptor for more than the part received, yet *^^j^f^,n 
the receipt of part from the acceptor of a bill, ^ Sf. 74s- 
or the maker of a note,, is a difcharge to the cited 1 
drawer and indorfers in the one cafe, and to ^^*^' 4^» 
the indorfers in the otlier, uolefs due notice 
be given of the non-payment of the refidue ;. 
for the receipt of part from the maker or ac- 
ceptor without notice, is confirued tobeagiv* 
ing of credit for the remainder^ and the under- 
taking oC the preceding parties is only condi* 
tiona), to pay in default of the original debtor, 
on du^ notice given : but where due notice - , „ ^ 
is given that the bill is not duly paid, the ^"j' ^{J^* 
receipt of part of the money from an acceptor johnfon ▼. 
or maker will not difcharge the drawer or Kenyon, 
indorfers; for it is for their advantage that as ^'r?'ui 
xnuch fliould be received from others as may ^ '* 
be. 

The receipt of part from an indorfer, is vid, John* 
no difcharge of the drawer or preceding in- fon ?. Kea- 
dorfer, for more than the part received. yon» Wilf, 

If the drawer of a note, or the acceptor of *^*' 
a bill, be fued by the indorfee, and the bail 
for the drawer or acceptor pay the debt and 
cods, this abfolutely difcharges the indorfer 
as much as if the principal had paid the note 

99 
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or the bill; and the bail cannot afterwards re* 
cover again A the indorfer in the nanie of the 
indorfce. 

One Serai Hon drew a note, by which he 
Hull ▼. Pit- promifed to pay to one Pitfkld, or order, the 

Wi?/ ' 6 ^' ^^^^' ^^^ in^orfed it to Hull: Hull 

iKought an aftionagainft Scraifton, in which 
he held him to fpecial bail ; Hull-recovered 
interlocutory judgment againft Sc-raifton, on 
which his bail paid the debt and cofts; amount" 
ingto22ol. 15s. Hull executed an in ilrumerrt 
between. hi mfelf on the one part, and the bail 
on the other, reciting the note, and that he 
bad recovered interlocutory judgment on it 
againll Scraifton : that the bail had purchafed 
the note, and paid the debt and cods, in con« 
^deration of which Hull afligrtedover to thena 
the note and the interlocutory judgruent, with 
a power of attorney to mate ufe of Huirs 
name to fue the indorfer, and covenanted in 
the common manner, not to do any aO. to 
hinder th^ bail from recovering the money 
on the note. An a6lton was afterwards bro't 
% in Hull's name againft Pitfield the indorfer, 

on which thefe circumftances were flated, and 
the court held the indorfer was difcharged by 
the payment by the bail in the former a&ion, 
as much as if the drawer had paid the .money 
himfelf. 

Though, in or<lerto entitle himfelf to 
call on any of the preceding parties, in default 
of the acceptor of a Bill of Exchange, or of 
the maker of a Promiffory Note, it be i>e- 
.ccCTary that the holder fhould give due notice 
of fuch default to the party to whom he means 

to- 
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to refort, j'ct notice to that party alone is fuf- 
ficient as againft him : it is not neceflary that 
any attempt fliould be made to recover the 
money of any of the other collateral under- 
takers ; or in cafe of fuch attempt being 
made, to give notice of its being without 
• effeft. Thus, in order to entitle himfelfto 
recover againfl an indorfer, it is not neceffary 
for the indorfee to fliew an attenipt to recover 
againfi the drawer of a Bill of Exchange, or 
the payee indorfer of a Promiffory Note. 

Contradictory opinionson this point, , g^jj^^ j^^, 
however, being found in an early reporter, 133. 
the court, on a fubfequent cafe of an a£lion by 
an indorfee of a /i7r«^» Bill .of Exchange 
againft the indorfer, where. it wasobjcacd that Bromley r. 
no demand was made on the drawer, thought Frazicr, t 
it neceffary to take time to confider the fub- S^'* 44* • 
jeS, and, on mature deliberation, delivered 
their opinion, that no fiich demand was ne« 
cefTary to be fhewn. " The defign of the law 
of merchants," they faid, V in diflinguifhing 
thefe from all other contrafts, by making them 
aflignable, was for the coiivenience of com- ' 

tnerce, that they might pafs from hand to .hand 
in the way of trade, in the fame manner as i 
they were fpecie; now to require a demand 5 

on tbcfe bills, as would deter every body 
-from taking them : the drawer lives abroad, 
perhaps in the Indies, where the indorfee has 
no cprrefpondent to whom he can fend the 
bill for a demand, or if he could, yet the i 

•delay .would be io great, that nobody would 1 

. . meddle ' 
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meddle with them. Suppofe it were the cafe 
of feveral indorfements, muft tlie laft in- 
idorfee travel round the world before he can 
Ax his aQion on the man from whom he re- 
ceived the.bill ? In common experience every 
foody knows, that the more indorfements a 
bill has, the greater credit it bears 5 whereas, 
ifthofe demands were all neceflary to be 
made, it mufl naturally diminifli the value, 
by how much more difficult it would render 
the caltng in of the money. And as to the 

. notion that has prevailed, that the indorfer 
warrants only in default of the drawer, there 
is no colour for it, for every indorfer is in 
the nature of a new drawer, and at nifi firius 
the tndorfee is never put to prove the hand 

" efthe firft drawer, where the a£lion is againft 
an indorfer. The requiring of a proteft for 
non-acceptance is not becaufe a* proteft ai^ 
mounts to a demand, for it is no more than 
giving notice to the drawer to get his efie£ls 
out ot the hands of the drawee, who, by the 
others drawings is fuppofed to have fafHcient 
wherewith to fatiify the bill." 

This cafe fettled the law with refpe£l to 
foreign Bills of Exchange ; but as to mland 
bills, great doubts ftilf remained. Tfaefe 
were occafioned by the inaccurate and con* 
fufed manner in which fbme cafes were re«- 
ported, in which it did not appear whether 
the queftion arofe on BiUs of Exchange or 
Promiflbry Notes, and from confounding, the 
term drawer as applied to the lalter with the 
fame term as applied to the former. TTher^ 

coul^ 
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could be no doubt, but tbat to recover agaiiift 
t^e indorfer of a note, due diligence muft be 
fiiewn to have been ufed to obtain payment 
from the drawer; but in the analogy betweeii, 
the two inllrumenis, the drawer ot the note 
does not refetiible the drawer but the accept-^ 
or of the bill : for want of attention to tnis 
diftin£lion, reporters have been led to repre- 
fent Cx chief juftices to have been o{ diflfer- 
ent opinions on this point. Holt, £yre, and 
Raymond are faid to nave, held, that a demand 
on the drawer of a bill was aeceflary ; and 
Macclesfield, Pratt, and King, that it was not. 

Ti{E principal cafe to which a reference is Lfimbcrt ▼• 
made to proVe that Holt was of opinion^ that Otkn. 
in actions dn Bills of £xcfaan|re, It is neceflk- 
ty to prove a detnand oh the drawer, is re* 
]potted in three diflefeht books ; Lord Ray« * 
itoond, Salkeld, and 1 2 Moderti. 

In Lord RayinfOnd^ it appears manifeiUy . 
that the ouefitoh arolc upon a PromiObry ^j^^, 44J. 
Note. ** R. figned a ncie under his hana, 
payable lo Oakes, or his order ; Oakes indor* 
fea it to Lambert ; on which Lambert broufbt 
the a6tion for the money againft Oakes. rer 
Holt, C. J. — He ought to prove that he had 
demandecl, or done his endeavour to demand 
this money of R. before he can fue Oakes up* 
on the indorfement. The fame law if the bill 
^ere drawn on any other perfon, payable to 
Oakes, or otder." That is, a demand muft 
be xtiade of the perfon on whom the bill is 
4l^wn. And other parts of the cafe mani* 

Q feftjy 
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feftly {hew this to have been the mtamns.-^ 
For my Lord C. J. Holt is reported to have 
faid, "the indorfement will fubjeft the indor- 
fer to an a£lion ; becaufe it makes a new con* 
fra£l;, in cafe the perfoa on whom it is drawn 
docs not pay it." Again, if the indorfee doeg 
not demand the money payable by the bill,^ of 
the perfon upon wTiojn it is drawn, in conve- 
nient time, and afterwards he fails, 'the indor- 
,fer is not liable." 

In SaTkeW, the cafe is confounded : It is 

cSid Urn- ^^^^^ ^^ ^^ * ^^" ^ Exchange, and "that the 
bert V, demand mult be made on the drawer ^ or him 

«>«ck. upon whom it was drawn.** Holt had. faid, 

that a demand muft be made of the mater of 
a PrOmifTpry Note, fcalling on him the draw- 
er ;J and in the cafe of a Bill of Exchange, of 
him upon whom the bill is drawn. The re- 
port jumbles "both together, as applied only to 
a Bill of Exchange, mifled, very probably, by 
the equivocal meaning of the term drawer^ 
and by the chief juflice^s reafoning in the cafe 
of a Promi (Tqty wote, from the lay upon Bills 
of Exchange, * 

In 1 2 Modern—The cafe is maftaken too, 
ft44* and ftated as upon a .Bill of Exchaoge, and as 

a determination .that there muft be a demand 
upon the drawer of the Bill of Exchange*— 
And yet the report itfelt fliews demon ftrably, 
that what was faid by Holt, was applied to 
the maker of a Promi (Toiy' Note, (calling him 
the drawer,) For the report makes him ai[- 
gue thus:— ^" Sq, if Ihe bill was drawn. on a- 
liy (?/A^r perfoil, payabje^ to Oakes or order :^ 
.which Ihews -that the cafe in judgment was 
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** not a bill drawn on another pextorit but pay«^ 
able to Oakes by R, himjtlf^ 

Every inconvenience fuggcfted in the 
cafe of foreign Bills of Exchange, holds in ^ 
great degree, and every other argument holds 
equally, in the cafe of inland bills : the indor- 
fee does not truft to the credit of the originaf * 
drawer : be does not know whether fuch a 

Jerfon exifls, or where he lives, or whether 
is name may have been forged. The indor* 
fer is his drawer, and the perfon to whom he 
originally trufled in cafe the drawer flioutd 
not pay the money. And it is worth w^ile 
to obferve, that the a£l of William the third 
requires notice of the proteft- to be given to / . , . 
the perfon yrt?;» whom the bill was received. 
He may have another remedy againfi the firft ' ^ 

drawer as aflignee to the indorfer, and ftand- , 
ing in his place. 

On thefe principles it is now finalty fet« Hejlinv* 
tied, that to entitle the indorfee to recover a- ^^*"^^^^* 
gainft the indorfer of an irdani Bill of Ex- * ^^* ^ 
change, it is not neceflary to demand the 
money of the firft drawer. 

Anciently adiftin&ion fecms to have 
been taken between the cafe of a Bill of £x« 
change, given in payment of a precedent 
debt, and that of one given for a debt con- 
traded at the time the bill was given. In the 
latter cafe the perfon who received it muft 
have ufed due diligence to recover the money 
of him on whom it was drawn ; otherwife he 
could not refort to the party from whom he 
received it, and charge him on the original 
contrafl. But in the former cafe, the bill was 

not 
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not cQnC4ercd 9s payment, uoleft the money 

was paid by the drawee, and no dili^nce 

feems to have been neccffary in the holder to 

obtain that p^ym^, por any notice to the 

pcrfon from whom be received it of the. fait. 

ure in payment ; that this wa^s on<;e held to be 

', the law, uie following cafe is a^ proofl 

Clarke ▼. On E Mundal, having a Bill of Exchange 

Mondai, payable to him, iadorfed it to Clarke, tp 

io^ HoU ^^^^ ^^ was indebted : Clarke afienKardf 

cTj.at * brought an aQiwa.on the original coatraft 

Guildhall. 9gainil MundaU wlio, in bis defence gave in 

^ Saik* 68"^' evidence this bill indorfed to Clarke, wno had 
3 aut. tf. j^^p^ -^ ^ j^^^ j^ jjj^ hands «ifter it becan?a 

pay^able, that it ought to be conlidered as: tno* 
nev paid : but the chief jufiice refufed to re^ 
ceive this as evidence, of payment^ but took 
the difitnQion above-mentioned, faying^ that 
if A fells goods to B, and B is to give a hill 
in fatisfa£lion^ B is difcbarged;; though the bill 
be neyer paid, for ihe bill is payment ; that 
howevef in the cafe of a. precedent dqht, if 

Bast of the money on jhe bill were paid, it 
lould go in difcharge oi to muck. 
S. 7; But by- the ftatute qf Q^ueen Anne before 

mentioned it is enafied, *' that if any perfon 
accept a Bill of Exchange for and in fatisfac^i 
tion of any former debt, or fum of money 
formerly due to him, this Ihall be ^ accounted 
and eileemed a full and complete payment of 
iuch debt, if fuch perfon accepting of any 
fuch bill for his debt do not take his due Qourf^ 
to obtain payment of it, by endeavouring to 
get the lame accepted and paid, and make 
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Ks proteftaccording to the , direflions of the 
a£l, either for non-acceptance or non-pay* 
meat." 

If a Bill of Exchange be loft by him with Beaw«r> 
whom it wa^ left for acceptance, or if by mif- *^ 
take he have glvett it to a wrong perfon, or 
on any other account the holder cannot obr^ 
tain a return of his bill; ehher accepted or 
unarcepted, he who loft it muft give the per« 
fon to whom it wa9 payable, or to his order, 
•a note of hand for the payment of its amount, 
on the day it becomes due, on delivery of the 
fecond if it arrive in time, or if not, on the 
feme noie^ which in all cafe^ is to have the 
law and privileges of a 3in of Exchange; 
and if the acceptor refufe this*, the holder muft 
immediately proteft for non-acceptance, and 
when due muft demand' the money, (though 
behave neither note nor bill) and* if that he 
refufed, a proteft muft be regularly made for 
aon-jpaymenti" 

, MARius advifes-, thatas fbon as^the pof- Mar. 191 »•* 
feflbr of a^biU mHTes if,, he Ihould- have im- 
mediate recourfe to the acceptor, and in the 
prefence of a notary and two witnefies, ac* 
fuaint him with its being Ipft ; and fignify to 
him that at his peril he pay it to none but thofe 
with his order: and ne adds, that no one 
fliould refufe paymentof a bill he has accepts 
ed merely becat^e it>is miffing : as^ alTerts, 
that proteft being made for non-payment, on ', 

oSer ol a fufficieht fecurity and indemnifica* i 

tioDy. will oblige the acceptor to mak^ good' I 

Q,a alls \ 
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all lofles, re^exchang^, and charges, as hav^ 
ing wilfully occafioned (hem. 

M j^ So, by the ftatute of William it is provi- 

ded» that " In cafe wy/ueh inland Bill or Bills 
of Excl^ange," as mentioQed in fth^. iormtxr 
part of the a£^, '* (hall happen to be loft or 
mifcarried within the time before limited for 
payment of the fame» ^en the. drawer of the 
laid bill or bills is and Oiall be obliged to give 
another bill or bills of the tame tencnr with 
ihofe iirll given, the perfon or perfons to 
whom ihey are and Avail be fa delivered giv« 
Bpg fecurity, if demanded^ to the £aid di'awer, 
to iodemxiAfy him again d «tl perfons whatfo- 
ever, in cafe the faid Billor Bills of Exchanse 
i^ alledged to be loiL qf seuftpafriisd ihall be 
found again„" 

But if a bill loQ by the pofieSbr (hould 
afterwards C;ome into the poiJefllon of aay 
perfon yho ik^W have paid a.fuil and vahiablt; 
confideration for it, without knowleike of 
tbe cu-cumftancQ of its having been loU, the 

vis p»« J^wer and th^ aijceptor, if we bill wag ac» 

io^^i»6. cepted, a<id tls^ dcau er if it was not, mall pay 
ic when due to fuclx a fair poifelfor ; fo thai 
Marius's law feoms very doqbtful, and the 
provilion of the Aatute may in many cafes be 
Dfelefs tQ the lofer of the bilK 
6 ^^^ agaijail th« peifen who finds the bill^ 

iLd R»7in* ^^ real 9Wi}er mdf loaiouift an a^ion of 

«».' \UiOUejt 


1 

ar TUB aufspv on A Biu oaL«#T«» i/j 


CHAP. VIII, 


Cftke Rtmedy ^ft a Bill #f Nori. 


B. 


BEFORE the doflrineof Bills of Exchange 
was well Mnderftood, and the nature and ex- 
tent of the cuftoms relative to them fully re* 
cognized by the courts^, the remedy on them 
was fought in different forms of afiion, ae* 
cordiiigto the opinions \Mbich wereenterlain*' 
«d of the applicability of thefe iever^l forms 
to the refpeaive fituations of the parties. 

Of cafes, however, where a remedy was 
foughjt in any other form of a£Hon than fhat 
founded on i>he cuftom refpe£ling BiHsof £)•«• • 
change, or on the ftatwterefpefling Promiflb- 
ty Notes, >he reports are but few ; and'of tbefe 
few fomeat'e fo inaccurate, and in others the 
J4idges exprefs themfclves in ternjs fo vague, 
that it is not eafy \o deduce from them any 
general rule. 

In one book it is laid down that xhe payee ^^^^ ^- 
of a bill cannot maintain an a6Hon of debt a^ ^g^^ • t«»* 
gain ft the acceptor, becaufe there is no privi- ; 
^ between them, becaufe the acceptance does 
not create a duty, any more than a promife bv 
ft ftranger to pay, if the ereditoF forbear his 
debt, which renders the flranger liaUe, but 
not in* Mk afSlion of debt, . ^m beraufe en » 

leaiell 


feareh for precedents, no one could be foun* 
KaaiSnof debt on the acceptance of » 

Brown ». Bill of Exchange. . ^^, 

Eonaw. , I N another cafe, reported m feyer"^'^ 
, Mod. «fs. .. } i,ia down that an tndehtatusajumpj 
I Venc i$». « .1' "h;^ on the acceptance of a biilof £3 
t Kir rht^"VpX?orth^^^^ Fincipje thar 
D . .: S^JS dcwrmined that debt would not he, for 
Mod. 190. ,ii„r,on is made to the former cale. 
con*. .04. «i»;X Ck it is laid down in general 
' ^*^'a '^J' terms that an indebitatus affumUfit will not he 

1 St Mod. 37« u'H 

''"iN one of there, however, in another place. 

»Mo(l.345- it is held that the p»i>«e of a bUl, which iiu- 

S,U to have been given for value receiv- 

id, may rmwrnnindcbittUus afumpft agamft 

^^uXn another it is faid. that it will onfy 

tie awina the drawer, on a bill which appears 

to hive been givea for value received. 

O M » Piomifibry Note a cafe is reported la 

S2J ~ two bodis, but in a manner fo inaccurate, that 

Cc:iC U ^ only be eolleaed. that in thatpartjcular 

s«r, «»o. -,fc ^ ^« determined that debt would not 

» M«4. 3M. y^ . f^, ii jj^ not appear between what par* 

ties' the aQion was, though theaffertion iswn- 

enl that debt wUl net lie on a Promiliory 

\MA Ix i» fetd ia another pUee, that d^bt will 

•t. J^«» Be againft th« makw of the note, though not 
*^* Mainft the indoifen 

AMD a vciy able pleader has given a prc-^ 
' t cedent ol a declaration in debt by the admm. 

***• iftratrixof theiiayee oU noie ^gaina the 
»^^^ to 
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It has been alfo held by Lord. M^psficld* KeiTebower 
that the indorfee of a Qote might qiaii^taui "^ '^'°^^* 
indebitatus ajfurnpfit upon it^ agaiall tb^ per«> ^i G. III. 
foix who indorfed it tq Ixim, Ballejr 47* 

Tu£ cpQcIufion^ refulting from the whole. 
Teems to be this ; that where a privity enifts 
between the parties, there an a6lionrOf debt or 
indebitcUus ajfumpjit may be maintained ; bui 
that where it dees not exift, neither of ^bf^fe 
jiflions wilt lie. -^ 

A PRIVITY exifts between the payee and 
the drawer of a Bill of Exchange, thie payee 
^nd drawer of a Promiflory Note ; the iiHlori- 
(ee and his itp^i^diate indorfed of either the 
one or the other, and perhaps between the 
drawer and acceptor of a bill ; provided that 
in all thefe cafes, a confideration pafled reC- 
pefcUvely betwegn the parties. 

^ B u T it feems xq be confidered» that no pri- 
vity exifts between the indorfee and acceptor, 
of a bill or the maker of a note» or between 
^n indorfee and a cemote iadorfer of either. 

The a£lioit which is now ufually brought 
pn a Bill of Exchange is a fpecial adion on 
the cafe, founded on toe cuftom of rperchants. 
That cultom was not at firft recognized by xy.^tt 
the court, unlcfs it was fpecially fet forth : Powet, J. 
and therefore it was deemed neceflary to fet * Ld. Raytt* 
forth; by way of inducement, fo much of it **• 
as applied to the particular cafe, and impofed Vid. 
on the defendant a liability to pay. ' ^**^» **^ 

Thus in ao a£lion by ao indorfee againft 
the acceptor, it wa^ neceflary to ftate a cuf* 
torn among merchants, that ** if any merchant 

drcvr 
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drew a Bill of Exchange, and direfled it t<> 
bis eorrefpcndent, and by that bill requefted 
bis correfpondent to pay a fum of money to a 
third perfon, or to his order^ and the correfc 
pondent accepted the brli, then if the perfoa 
to tfrhom or to whofe order the money was to 
he paid indorfed the bill, the acceptor, on the 
hill s being prefented to him for payment, by 
the perfoti to whom it was indorfed when it 
became due, by the cuftom of merchants, be-- 
came liable to pay the money to the indor- 
fee ;" then tbe particular circumftances of the 
cafe were Aated as coming under that part of 
the general cuflom on which the aflion was 
brought. 
Vid. Rich- So, in an action by an indorfce againfi the 
ardfon'i drawer fur non-payment by the acceptor, it 
Praaice. ^^3 neceffary to ftate that " there was a 

?ol. a. p. 74» ^^^^^'^ cuftom among merchants, that if a 
merchant drew a Bill of Exchange, and di* 
refted it to his correfpondent, and by that- 
hill requefted him to pay a fum of money to 
a third perfon, orhis ordei; and the. corre* 
ipondent accepted the bill, thert if the perfoii 
to whom, or to whofe order the money was 
to be paid, indorfed the bill, and the indorfee 
prefented tbe bill to the acceptor when due, 
who refufed payment, then it the iridorfee 
protefted it, and returned it to the drawer, 
together with the proteft, the drawer,' by the 
cuflom of merchants, was liable to pay the 
principal fum, with damages arifing from 
non-payment at the time ;" and then to ftate 
the circumftances in the particular cafe„ to 
ihew that it fell within fixt cuftom» 
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So, if a man fubfcribed a bill for himfelf 
and partner ; in an afiion again ft them on 
this fubfcription, it was thought prudeni to 
ftate a cufiomt " that if two were partners, 
jointly merchandizing together, and if one of 
them fubfcribed abill tor the payment of mon- ^*** ^h*2j" 
cy by him and his partner, mentioned there, ^l/.'r»j«! 
to another, and his order, then both the part* 175. 
ners were bound to that perfon ; and that if 
the perfon to whom this bill was payable in- 
dorfed it to another, then thole partners ought 
to pay fuch bill, on notice, to him tq whom 
it was fo indorfed : and then to fiate the fa&s 
coming. under this cuftom. 

Where the a£Uon was on an inland Bill Vi4« 
of Exchange, it was ufual to lay the cuftom 3 Mod. t6. 
-as exifling oetween the two cities where the 
drawer and acceptor lived ; and if both lived 
in the fame place, to allege its exiftence be- via. 
tween merchants and others refiding in that 4 Mti. M*» 
place. 

But when the cuftom of merchants was re« 5 Mod. %*^. 
cognized by the judges as part of the law of the Carth* Sj, 
land, and they declared they would take notice ^^^w. i3*« 
of it as fuch ex officio , it became unneceiTary 
to recite the cuftom at full length ;, a fimple 
allegation that " the drawer, mentioning him 
by his name, according to the cufiom ojmtr^ 
cnan4St drew his Bill of Exchange, &c.'' was 
fufficient* « 

And if the plaintiff, ftill adhering to for- 
nicr precedents, thought proper to recite (be 
cuftom in general terms, and did not brinjg - 

hi^jcafe.w.ifhin the cpAomfo let. forth; yet 3 ^ 
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by the law of merchants, as recognized by 
ihe courts the cafe as ftated entitled him to his 
aAien» he might recover, and the fetting forth 
of the cuftom was reckoned fatplafage axtd 
rejeSed. 
itoit^ara THUS, whete the plaintiff fet forth a cuf- 
t: Holt. torn df meffehanfs, that if the meithant to 
xShow.317.whom the bill is direSed accept it after in- 
dorfement, and fail of payment to the indor- 
fee ai ihe time^ in fuch cafe, on the bill's be- 
ing protefted for non-payment, aftd notice of 
it given to the drawer, the htter becomes Iia« 
ble to pay the fame, with damage to the in« 
Jorfee : and the cafe fet forth was, that the 
indorfce had prefented it to the drawee a 
month afttrtheiime of payment, who accepted 
it, but failed to pajr it, on which it was prOteft. 
ed, and notice given 16 the drawer : though 
this cafe does not come within the cuftom let 
forth, yet becaufe by the law of merchants an 
a&ion might>be fufiained on this cafe, the 
declaration was held good, and the cullom 
reje£ted as furplufage. 
itJ. Itmi. O^f the llatementof any material fa6l, it is 
I j4sl ' fiill ufo^l to allude to the cuftom, by alleging 
that it was done " according to the cuftom ftojfx 
time immemorial ufed and approved amok)l|{ 
merchants:*' but even that is unneceffary, it 
berAg fufficient if the fa6ts ftated come with- 
in the cuftom as recognized. 
As the adion dn a Bill of E^chatrge is 
- founded on the cuftom of merchants, fo that oti 

\aaii e. 9. I Pfomiffofy Note is founded on the flatus, 
and ufually refers to it ; though, it is con- 
_ - ceived^ 
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ceived, fuch reference is as unneceflary ia 
this cafe» as that to the cuftom in the other. 

In both cafes, however, it is neoeffary that 
all thofe circumftances (hould either be ex- 
prefsly Aated, or dearly and inevitably im- 
plied, which, according to the chara6)ers of 
the parties to theaftion, roiifl neceffarily con- 
cur in order to entitle the plaintiff to recover. 

In all cafes arifing on a Bill of Exchange, 
it is neceffary to ftate that the drawer made 
his bill, and direded it to the drawee, and 
thereby dire£led him to pay. 

In all thofe arifinff on a Promiffory Note, 
that the maker made his Promiflbry Ndte, and 
thereby promifed to pay. 

In ftating the bill or the Note, regard muft , Bur. 324. 
be had to the legal operation of each refpec- 315 . 
tively. 

It has been decided that the legafl opera- vere r. 
tion of a bill or of a note, payable to a fi3i- L«wit, 
tious payee, is, that it is payable to the bearer, ^jJ^'w-^*'' 
and therefore, if that decilion be right, it is * cibf^^' 

fjrcTper, in the fiatement of fuch a bill, to al- id. 485. * 
egc that the drawer thereby requefted the Conint r. 
drawee to pay (o much money to the bearer ; ^''•"'j?'' 
in the ftatement of fuch a note, that the maker c"jj 3, j/ 
thereby promifed \o pay fuch a fum to the 
bearer. 

Or in fuch a cafe, the plaintiff may flate 
all the fpecial circumftances, and if the ver* 
di6l correfp()nd with them, be will he entitled 
to. recover. 

K Thus> 
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Couinsr. Thus, where the plaintiff flated that the 

JSmcir. defendant, on the^^th of Apiil, 1788, drew a 

Bill of Exchange, directed to Livefay and Co. 
by which he required .thenii three months afr 
ier date, to pay to Mr. George Chapman or or- 
jkr, 1,5511. value received^aod delivered the 
faid bill to them, and ** authorifed them tane- . 
gociate and indorfe the fame in the name of • 
-Geprge Chapman, and thereby .to raifc mon- 
ey thereon,*' for the uf^ of the faid perfons .fo 
ufing the names^ flyle, and firm ot Livefay 
and Co. and then averred^ that when, the 
faid bill was {o mad^ a3<aforefaid, or at any 
time afterwards^ " tberg was no fuch perfoa 
as George Chapman, fhe fuppofed payee" in. 
■the laid Bill of Exchange. ." but -that the faid 
name was merely fiQitious," to wit, at Lon* 
don, &c. which faid Bill of Exchange after- 
wards, to ^iv^lfe;c. by one " Andrew Good- 
rick^ being a perfon thereunto in that behalf 
lawfully authorifed b^^^iveby-and Co. upon 
/fight thereof was acceptied/* according to the 
lufage and cuftom afoyefaid.. And the faid 
|5crfons fu ufing th« nam^s of Livefay and 
Co. being fo.authprifed asaforefaid, after* 
wards, and before the paymetit x^i ihe.fumef 
money theiein^ contained,, or. .of. any part 
/ thereof, and before the payment of the lum 

of money th^rpin ^ont^ined, or <>f any part 
thereof,. and before the; time therd>.y.appoint« 
ed for fuch.payment,.to wit, &q. "ne^odat- 
ed indorfed the faid Bill of Exchange,- m and 
with the name of the faii:^ George Chapman, 
and by that indorfemenf, in the name of the 
faid George .Chapman, appointed the contents 

-of 
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oF the faifl Bill of Exchange t6 be paid to the 
faid piaintiffi, and thereby rai fed money there- 
on, tor the ufe of the faid perfons fo ufing 
the names, &c. of Livefayand Co." and then 
and there delivered the faid Bill of Exchange 
fo indorJed to the faid plaintiffs, '* who, there- 
upon, on the credit thereof, advanced lo the 
laid perfofls/* fo ufing the name, &c. of Live- 
ly and Co. the fum of money in the bill 
mentioned. 

The circumfianccsrftated in a fpecial ver- 
dift on this cafe were thefe, that Emett, who 
vras a partner with Livcfay and Co. in the 
fpinning of cotton at Clithero, wrote his liattie 
on a piece of blank paper, with a fliilling 
flamp on it ; and delivered it to Livefay and 
Co. for the purpofe of drawing a Bill of Ex- 
cnange, tor inch fum, payable at fuch tirne^ 
and to fuch perfon or perfons as they (hould 
think fil. 

That Livefay and Co. on the 5th of A- ^ 

pril, 1788, drew on this paper, above tlie 
name of Emett, a certain writing, direfted to 
Livefay and Co. in the words and figures fol- 
lowing, viz. C/i/A^r(7, April 5, 1788. £. i',^^*- 
Three months after date pay to Afr. George 
Chapman or order^ fifteen hundred and fifty- 
x)ne pounds, value received, as advifed, John 
Emett." That the occafion and manner of 
giving this paper writing were as follow : on 
the 5th of April, Livefay and £,0. were in- 
debted to Thomas JefTery in the furaof 1,512!. 
ps. on a Bill of Exchange, which became 
due that day, and which had been previoufly 
siven for goods fold by Jeffery to them. One 
^ ^ /J / Richard 
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Richard CoUis, clerk to Jeflery, on that day ap-. 
plied to the houfe of Livefay and Co. for pay- 
inent of that bill ; he there faw Aneflie, one of 
the partners, who informed him that they could 
not conveniently then pay the money, but 
lequeiled him to take a oill on their houfe for 
the fum, at three months date, and the in- 
terefl in the mean time, and gSve him the 
blank paper above mentioned, with the name 
of Emett written on it, to be filled up by one 
of the clerks of the hotife. 

That one Ludlow, a clerk of Livefay 
and Co. filled up the paper in the manner as 
above fet forth ; that immediately afterwards 
it was carried to Andrew Goodnck, another 
clerk of the houfe, who was authorifed by 
Livefay and Co. to accept it, which he ac- 
cordingly did, in the names of Livefay and 
Co. that with the authority of Livefay and 
Co. the name of George Chapman was thei> 
indorfed on the laid paper writing, which be- 
ing fo filled up, accepted, and indorfed, was 
then delivered to the faid Collis, who then 
delivered up the bill for 1,512!. gs. to the 
faid Livefay and Co. That the faid Thomas 
Jeffery afterwards negociated the faid paper 
waiting with the plaintiffs, and received the 
full amount from them, only dedu6ling a dif- 
count, at 4I per cent. That the fame was 
duly prefented for payment to Livefay. anc^ 
Co. who refufed to pay it, of which Emett 
bad due notice. That there was no fucb per- 
fon as George Chapman, the fiippofed payee 

of 
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of the feid paper writing, being merely fiSi- 
tious ; that Emett gave no further or other au- 
thority than as before fet forth, and knew . 
nothing of this tranfaflioh. That the plain* 
tiffs had then no knowledge that the faid 
George Chapman was* a fi6litious perfon, or 
of the circumftances under which the faid pa- 
per writing was drawn, accepted, and indorf* 
ed, but that the faid Thomas JefiFery had full 
knowledge of the whole of the faid traufac- 
tions. 

In pronouncing the judgment of the Courl ■ 
of Common Pleas on this cafe. Lord Lough- 
borough faid, the fpecial crrcum fiances above 
ftated m the decL^ration, would, in his opini- 
on, have been fufficient to have entitled the 
plaintiff to recover^, if the cafe Hated in the 
fpecial verdift had not, in two or three in- 
fiances, varied from them. 

A Bi LL or Note payable to the order of a 
man, may, in an a£lion by him, be ftated as 
payable to himfelf, for that is its legal import ; 
or it maybe flated in the very words of it^ 
with an averment that be made no order. 

If a note purport to be given by two, and fi«mlN 
be figned only by one, a declaration general- * *"'• 3*5« 
ly as on a note by that one who figned it will . 
be good ;. for the legai operation of fuch a 
note isy that he who figned it promifed to 
pay. 

On a note to pay jointly and feverally, a Burchen ?, 
declaration again fl one in the terms of the ^locockt 
note wiU be good. ^ht'^''^'^ 

R 2 Wherr '^*^- 
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Butler v. 
MaliiFcy, 
Str. 76. 
Neale v. 
Ovington, 
2 Ld. Raym. 

j$44- 

a Su. (19. 


Rees V. 

Abbot, 
Cowp. 83 a. 


Ibid, per 


1 Str. 22. 


Where a note is given by two, to pay 
jointly or fevcrally, the payee muft fue both 
or either ; it he fue both, he may declare oa 
the note in the words of it jointly or feveral- 
ly : but if he fue either of them hngiy, it was 
formerly held that he could not declare in 
that way, but that he muft ftate the note as* 
given only byonr, and that the joint or fever- 
ai note would be good evidence to fupport 
ftich a declaration. 

But the do£lrineinthe latter cafe has been 
fmce overruled, and it is now held, that in an 
aflion on a joint or feveral Promiffory Nole^ 
againft one, a declaration that he and another 
made their ProinifToiy Note, by which xhey 
j&intly or feveratly promifed to pay, is good : 
for il (?rrouft be undciftood as a disjtinftivc» 
the eleflion whether the note (hall be joint or 
feveral, is in the perfon to whom itisgiven^ 
and by fuing one, he (hews his ekftion ta 
confider it as a federal rrote : but in this cafe,, 
the true conftruftion of the word or is, that 
iuis fynonimous with and. They both pro- 
mife that they ox one o\\h&m fhalTpay ; there- 
fore the liability is on both, and on hack. The 
nature of the iranfa6lion forces this conftruc« 
tion. -- 

And if the note bad been joint only, and 
it had been llated as a feveral one, no advan- 
tage could have been taken of this but by a? 
plea in abatement.- 

Where the payment of a bill or note is 
limited at a certain time after the date, it muft 
be Aatcd as being made on the day of the 

date^ 
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date, that it may appear on the face of the de- 
claration, at what time it^became due ; if the 
bill have no date as on the day when iiTued, 
or the iirft day the plaintifif had knowledge of 
its exiilence; for an inilrument not dated s Ld. Ra]f«; 
muft be confidered as dated at the time of the 'o'** 
delivery. 

But in dating the bill or note, it is not % Show.4A2u. 
neceffary to allege that it bore date, though 
that be generally done; it is fufficient that 
the date ;^ppear oy implication, which it does 
from the allegation, that on fuch a day the 
drawer made the bill or note. • 

It muft bealleged, that ihebillor note was 
made at fome certain place : if the a6Uon be 
on a bill dated abroad, that muft be the place 
where it was aftually made ; but where it is 
necefldry to prove, at the trial, the making of 
the bill, which is only in an aft ion again ft i he 
drawer, then in ftri6inefs that place in Eng- 
land or Wales where the a6lioh is laid, ought 
to be fubjoined under a videlicit, in deference 
to the ancient rule of pleading with refpe61 to 
the venue : by the precedents, however, that 
ftri61nef* feeras now to be difVegarded, and Vid. Morg. 
the place of the videlicit fupplied in a fubfe- ^**^' ^' 
qtient part of the declaration, by an allegation 
that the drawer had notice of thfe default of 
the drawee at the place where the aftion is 
laid, or that he there undertook to pay. 

Inland Bills and Notes may be ftated to 
have been made at any place where the plain- 
tiff choofes to lay his action, becaufe the ac- 
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tion on them, is tranfitory, and may be ftated 
to have arifen any where, 
BaiUy Si, Bu T it is iaid, that *^ on a bill dated at any 

Elace in England or Wales, and payable a- 
road at ufance, the bill ihould be iiated tc^ 
have been made at the place where it bears 
date ; for what reafon this Ihould be done in 
this cafe, any more tban in any other, does 
not appear i if the ufance between- any place 
abroad and the different towns of this coun- 
try differed, it might be fuppofed that exa£l* 
nefs in ftating the very place from whence the 
bills bears date might be material to afcertain. 
what the ufance is; but as the ufance between 
other countries and any one place in the king- 
dom is the fame a$ between thofe fame coun- 
tries and any other place, that reafon fails ; 
it wouldalfo fail, if the. ufance varied as reck- 
oned from diiFerent places of this kingdom to 
the fame place abroad ; for it is an eilablifhed 
Camptehi ^^^^» ^^^* where a bill is payable at ufance, it 
I Salk. 13. niuft be averred what that ufance is, becaufe 
ufances di Bering according to the places be-r 
twecn which they are reckoned, the court can- 
not in any in fiance take notice ex officio what 
they are ;, and that a\^erment afcertaining the 
time when the bill is payable, it feems imma-^ 
terial from wbai place the bill is Iiated to bje 
Ereskin v. dated. 

Murray, In dating the drawing of a bill or note, it 

2Ld. Raym. jg unnecelfary 10 fav that the drawer fubfcr b- 

Taylor v7 ^^ ^^ ^^^^ ^^ ^^° ^^^^ Writing, though that 
Dobbins, is generally done ; the allegation that he made 
M. 7 G. I. jjig gin Qf Exchange or Promiflbry Note, and, 

Ld Raym. *^ 

»543. 
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in the cafe of the former, that he direQcd the Elliot ?. 
bill to the drawee, by which he requefted him ^t^ST^ ^ 
to pay, and in the cafe of the latter, that by *--^'^ 
fuch note he promifed to pay, fufficieotly im- 

Siies that his name was fomewhere on the in- 
rument, and that he or fomebody by his au- 
thority wrote it ; otherwife it could not with 
ptopriety be faid that he requefted in the one 
cafe or promifed in the other. 

If the bill was in fa£l drawn by a fervant, y.^ 
by the authority of a mailer, it is lufficient to ixM9J.346k 
fiate it as drawn by the mailer himfelF, unlefs 
the fubfcription be alleged, and then it muil 
be ilated according to the truth of the cafe, 
that the fervant, by the authority of his maf« 
ter, drew and fubicribed the bill on his maf* 
ter's account. 

The fame obfervations apply to the cafe of viJ. 

6B iimoiicmeni or aeceptance by the fcrvaftt, i»Moa.5H» 

by the authority, and on the account of his 
jnafter. 

^Where partners are concerned in fiie 
drawing, negociating, or accepting of a bill 
or note, the ufual way of introducing the part- 
ncribip is to mention it by wav of induce- 
ment, and to ilate that one of tnem, accord- 
ing to the cuftom of merchants, fubfcribed,*y.^ Mok. 
accepted, or indorfed the bill for the partner- Prec,43. 
ihip account : but the allufion to the cuilom 
is not abfolutely neceifary ; nor is it abfolute- . . 
ly neceifary that it ihould be direflly charged Rgy^. a'o. 
that the partner a3ing for the reil fubfcribed, 1484. 
accepted, or indorfed for the partneribip ; it 
is fufficient if, on the whole, it appear to have 
b^en fo. 

Wjieee 
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Effington y. Wh E R E a biH is drawn in f€ts, and the ac- 
aid*. Raym. *'°". ^^ brought pn the firft, the-ufual way of 
8io ftatrng the requeft to the drawee is, *• that he 

1 Saik. 130. requelted him to pay that firft of exchange. 

T^^tnt ^^'"'^''''^ ^"^ ^^''^ "^^ P'^^^) following the vel 
i^tr. a24, ^y ^^^^ .®f *.b^ bi^' j" and then it is not mx- 
ceflary, in the fubfequeht part of the decl^ra^^ 
tion, to aver that the fecond and third wer4e 
not paid, for if either of them wds paid, that 
would be a fufficient defence at the trial. 

Delivery being necefjTary to give the 
bill an- operation, it muft be ftated that the 
drawer cfelivered it to the payee. 
Vid. page As the holdjsr, in order to entitle hirafelf 

M9,iio. to recover again ft the drawer or indorfer^ is 
not bound to prtfent the bill for accept^nc€i, 
when it is' payable at a certain time after tiiQ 
(^ate, fo in tb^t cafe it n mx neccffary to flate 

smv arrpntanr*» • Kn*- tf t» w^s T\;»vabic at 9: 

certain time aiter fight, it is neceflary to ftate 
that the bill was prefented for acceptance^ 
and, if the truth will permit, that it was ac- 
cepted ; or that the drawee could not be 
found, or veiufed to accept. 
Erciktne V. 1^ an a3ion againft the acceptor, it muft 
Murray, be alleged that he accepted the bill, for the 
* sir. 817. acceptance .is the foundation of the a£lioii ; 
^77' *^'"* but tne manner of acceptance needs not to be 
^^ alleged. 

An D if the acceptance be alleged generally 
without any fpecification of time, evidence of 
acceptance after time of payment will main- 
tain, the declaration, though the acceptance be 

alleged 
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alkged to have been according to the tenor 
and effect of the bill, for this fhall be con- i U. Raym. 
firued as a general promife to pay the money, ^^^* ^^^' 
and the words ** according to the tenor and I Saik. * 
effeft of the bill" fhall be reje61ed as furpluf- 127, 129. 
age ; but if the acceptance be alleged to have Carth. 459. 
been ie/ore the time of payment, perhaps evi- 
dence of an acceptance after will not do. 

If the bill or note was payable to order, 
and the aftion by an indorfee, fuch indorfe- 
ments muft be Rated as to (hew his title ; an 
indorfement by the payee mull at all events 
be ftated, becaiifc without that, it cannot ap- 
pear that he made any order, on the exiftence 
of which depends the title of the indorfee. 
If the firft inddrfeinent was fpecial, to any 
pcrfon by name, in an aftion by an indorfee 
after him, his indorfement muft for the fame 
reafon be ftated-: fo alfo mufl all fpecial in- 
darfements. 

But if the indorfement wSs in blank, and ^ 

thfe a3ion be againfl the draw^, acceptor, or ^jlr^* ^* 
payee, no other indorfement is necellary to 
be dated than that of the payee : in an aclion 
again ft a fubfequent indorfer, his indorfement 
atleaft muftbe added-: in an aftion on a bill 
or note payable to bearer, no indorfement 
needs be flated, becaufe it is transferable whh- 
out indorfemcift. 

As a bill maybe negociatedatany time af- 
ter it ifTues, it is immaterial on what day the 
indorfement is ftated to have been ; but if it 
be ftated to have been before the time the bill 
or note became due; an iadorfement afterwards '^^'^^ "^^•^ 

win 
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Will probably beconGdercd as a variance. It 
is not affential to Hate a delivery by the ip- 
dorfer ; that he indorfed the bill or note, im- 
plies that he delivered it. 
^ufliton V. I^ sn adion againft tfa« drawer or indorfer 
Alpinaii, of a bill, or againft the indorfer of a note, it 
»cmr. 679, js abfolutely neceifary, on account of non- 
'^^*' payment of the bill or note, to ftate a demand 

of payment from the ccceptor of the bill or 
the maker of the note, and due notice of re- 
fufal given to the party againft whom the ac- 
tion is brought ; for thele circumfiances are 
abfolutely neceffary to entitle the plaintiff to 
maintain his a6lion ; and a verdi^l will not 
help him on a writ of error : the general rule 
of pleading in this cafe is, that where the plai- 
tiff omits altogether to ftate his title or caufe 
or a6lion, it is not neceffary to prove it at the 
trial, and therefore there is no room for pre- 
fumption that there was aftual proof ; where 
a demand on the acceptor, or notice to the de- 
fendant, are not laid, there is no neceffity to 
prove them; and if it were to be prcfumcd 
that they were proved, no proof can make a 
good declaration, which contains no ground 
of a6lion on the face of it; and though it be al- 
leged that the defendant promifed, that will 
not help the cafe : the promife is an infer- 
ence oflaw, and the declaration muft contain 
premifes from whence that iiiference may be 
drawn. 

But if the title be only imperfeaiy ftated, 
wjih the omiffioijionlyof fomecircumftances 
ecctffary to complete the title, they fhall af- 
ter 
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tcr a verdift be prefumed to have been prov- 
ed ; and in fome cafes no advantage can be 
taken of the want of them on a general de- 
murrer. 

Thus due notice'of the difhonour of a for- Saiomom 
ci^ bill can only be by proteft ; yet the o- J r*'5J}^- 
initting to allege a proteft in the declaration g hi. * ** 
is only matter of form ; notice being alleged Doug. 6S4 
generally, it (hall be prefumed to have been >" ilienotet. 
given wtth all the neceSary formalities, and if 
thefe be not proved at the trial, the plaintiff 
cannot recover. - 

Irii hot neceflary, in an a3ion againft an vid. ante, 
indorfer, to date that the indorfee demanded page 119, 
the money of the drawer of the bill, or the "^» 
firft indorfer of a note, becaufe fuch demand 
is not neceflary to be made in order to com- 
plete the title of the ii!idorfee. 

Whether the drawer of the bill, or the 
indorfer of a bill or of a note, receiving the 
bill or the note in the regular courfe of ncgo- 
ciation before it has become due, can roam* 
tain an oAion on it, againft the acceptor or 
maker, in the charafter of indorfee, feems un- 
decided ; no cafe of that kind is reported in 
any book that 1 have had an opportunity of Per j. Alh« 
confulting: that fuch aftions have been brought hurft, Tr. 
has been incidentally faid from the bencn : '4 ^i HI, 
there feems no good reafon why they may not Laubnin'^* 
be maintained : but the only cafe in which it 10 Mod. 39, 
is direftly held, that the drawer may maintain ^^^^ ^ 
^n a£li6n in the charafier of indoriee, is no RobityTr. 
authority to eftabliih this pomt : for there it 14 G HI, 
appears that the bill was proteftcd for non- ®; ^ ^'• 
payment before the indorlement ; and a more q^^^ g *'• 

S recent io the aotetf 
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recent cafe, determined on principle, clearly 

ihews that a drawer or indorfer cannot main* 

tain an a3ion againft the acceptor in the char* 

a£ler of indorfee, where the indorfement is 

after the refufal of payment ; becaufe, when 

a bill is returned unpaid, either on the irxW" 

eror indorfer, its negociability is at an end. 

The a£lion, therefore, in which the draw* 

^^^' ^ ^ er or indorfer, after payment of the money 

X vvnf. 185. in default of the acceptor, may recover the 

Vid. Morg. firft againft the acceptor, and the latter againft 

Free. 43» any of the preceding parties, muft bebfOiight 

^' ^^' m their original capacity as drawer or iiidorf« 

4er» and not as indorfee. 

In this a6lion, after flating the drawing of 
ihe bill, the delivery, the neceflary indorfe« 
ments, 4he prefentment for acceptance, and 
« Show, if o. the acceptance or refufal to accept, it muft 
be further ftated, that at the proper time it 
was prefented to the acceptor tot payment, 
who refufed, or that the acceptor coula not be 
found ; and if on a foreign bill, a proteft for 
fion-payment may be ftated ; then that it was 
returned to the plaintiff, and that the defen- 
dant had notice of the premifes» 
,ivnC|8s, It may alfo be flirted, that the plaintiff 
paid the contents of the bill, and, in the cafe 
of a proteft, the cofls^ intereft, and damages 
. arifing from the delay ; but this does not feem 
Vid^ Morg. abfolutely neceffary ; that the bill was re- 
^^' ^ turned to the plaintiff implies payment by him* 
One who has indoried a oill or note can- 
not, in general, maintain an a£lion on a re- 
indorfement to him, againft the party to whom 
he indorfed it« 

BiSffOp 
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BiSHOi^ declared, on a Promiflory Note^ 
made by one Collins, payable to Biihop or 
order, and afterwards indorfed by him to the 
defendant Hay ward, who afterwards re.in^ 
dorfed it to Biihop. On the general liTue a 
verdi£l was given for the plaintiff: a motion 
was made in arreft of judgment, on the ground 
that there was no cauie ot adion fiated on the 
jecOrd. The court obfervcd, that the confe- 
auence.of fupportlnff this verdi£l would be, 
that the plaintiff, wiSiout having any real de- 
snand on the defendant, might recover againft 
him by the judgment of the court, without 
allowing to the defendant a poflibility of de« 
fending nimfelf; That on the trial it was on-^ 
ly neceflary for him to* prove that the note in 
^ueflion was given, as fiated in^ the declara^ 
tion, payable to the plaHitiff;. that it was in- 
dorfed by him to the defendant^; and re-in- 
4aricd by the latter to the plaintiff. The de- 
fendant could not dfeny mefe &£U» and on^ 
i proving them he had proved his whole dec- 
aration, and therefore entitled to a verdi£l.-^ 
But the court were bound to fee whether, on 
his pwn flateraent of the cafe, the plaintiff had 
ihewn fufficient to entitle him to judgment. 
There might be circum fiances, which, if dif- 
€lofed on the record, might entitle the plain- 
tiff to recover againft the defendant on this 
note, as if he bad dated that his own name 
was originally ufed for form only ; and that 
it was understood by all the parties, that the 
note, though nominally made payable to tha 

Jilaintiff, was in reality to be paid to the de- 
endant ; but then the note ihould have been 
ficflared on according to its legal import. 

Here 
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Here nothing appeared but that the plaintiff, 
being the original indorfer of the note, called 
on the defendant, who appeared on the re- 
cord to be a fobfequent indorfee. Nothing 
could be clearer in law, than that an indorfee 
might re fort to any of the preceding indorC- 
ers for payment ; but the prefent action was 
an attempt to reverfe this rule. The court 
could in this cafe prefume nothing that was 
not ftated on the record ; the cafes where pre- 
fumption was admitted were where the plain. 
tiiF ftated a title defe£live in form, not where 
he had (hewn a title defeQive in itfelf, which 
was the cafe here. 

Ir the drawee^ without having eSe£^sof 
the drawer, accept and duly pay the bill, 
without having it protefled, he may recover 
back the money in an a£tton for money paid, 
laid out, and expended to the ufc of the 
drawer. 

Am y Qr-C vjl-a has ifi€cpted and paid riie 
hjll under proteft for the hondur of the draw* 
er or indorfer, may have a fpeciaj a3ioo on 
the cuftom againftthe perfonfor whofe faon« 
our he accepted and paid. So alb may he 
who has paid under proteft for the honour of 
the acceptor ; and it in accepting or paying 
for the honour of any one, he, who does it, 
retain the drawer or acceptor, and ail others 
obliged to him in due form of law, he may 
&e the drawer, acceptor, or any of the prior 
indorfers. 

It is not neceflary, in any adij^tn on a Bill 
of Exchange or Promi (Tory Note, to Sate an 
exprefs promife by the chefendant ; the law 

implies 
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impliesr a promife where the party is liable ; 
and therefore it is fufficient, after ftating the 
circumftancesy to fay, that by thefehe became 
liable to pay« « 

But it is ufual to allege an exprefs pro^ 
mife after flating the liability, that no excep- 
tH)n may be taken to the addition of other 
counts in aflbmpfit, wlHclvare ufually added ; 
for it is faid that where the declaration was > Vent. i5i» 
upon the cuftom,. and likewife on an iW^- ^*^* ' ^•^^^ 
htaius CLffumpJU^ the judgment was arrefted, '^ 
which could noi have been the cafe had an 
exprefs promife been added to the count on 
the cufiom, becaufe it is an» eftablifiied rule 
in pleading, that wherever the fame plea may 
be pleaded and the fame judgment given on * '^*'"* ^* 
ditterent counts, they may be joined in the ^^ * 
lame declaratioo. 

Instead of bringing an a£lion on the yi^. ante, 
cuilom or on. the ilatute^ the plaintiff may in page 5&. 
many cafes ufe % bill or note, only as cvi- TtUock r. 
dence in another aflion ; and where the in- ?xe"m Rea, 
firument wants fome of the rec^uiiites to form 174. 
a- good bill or note, the only ule he can make 
ot it is to eive it in evidence ; or if the count 
on the inftrument be de(e£live, he may give 
it in evidencCyin fupportof fome of the other 
counts for money haa and received^or money 
lent and advanced, according to the circum- 
ftances of the tranfa£lionr 

A Bi LL is prefumptive evidence of money 
knt by the payee to the drawer, and a note of .qJ^^'^j^ ^^ 
money lent by th^ payee to the maker, and Vaughtn, j, 
both c^mfewently of money had and receiv- Bur. 1516. * 

S2 ed 
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Ht^ ^ 7"" ^^ *^^ "'^ ^^ ^'^^ holder, wliethcr they be pay* 
«e?. "J. jible to the bearer, or to the ortJer of the 

payee. 

Vid. tnte^ He wh© transfers a bill or note withoQt in- 

page ^or dorfcment gives no additiomil csedit to the 

Riftninient, and therefore he cannot be fued 

, on the tnfiKiment itfelf, nor 19 liable to an- 

^er in any fperies of a£lion to any holde? 

but him to whom he immediately transferred 

it, and to him only for the coi^fidetation on 

which it was given, whether for work and 

labour, goods loid and delivered, money lent 

and advanced, or any other legal conhdera** 

^eri|n ?. * B u T if the party who took the bilt or note 

Deiarive, did not ufe due diligence to obtain payment 

a war 3.$3« from the acceptor or maker, nor give d»e no^ 

tice of their defauk to the party from whom 

he received it; the latter may either plead, or 

give in evidence, the bill or no^, to an ac^ 

tion on the original conGderation. 

y Th e holder of the bill or note may liic ail 

•age I uV *^® parties who are liable to pay the money,: 

iifr. either at the fam^time or in fucceflion,. and 

ho may recover judgment againll all ; if fatif- 

1a6)ion be not made by the payment of the 

money before judgment obtained agaxnft all; 

^' n^°^**** und proceedings will not be ftaid in any one 

a Bi 'rcp ^i<^n htit on*payment 9i the debt and cofts 

749.' i" ^hat a£tion, and the cofts in all the others 

in which he has not obtained judgment. 
•Vefey, 115. B UT though he may have judgment againft 
all, yet he can recover but one fatisfatiion ; 

yet 
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yet though he be paid by one, he may fue out 
execution for the cofia in the fereral a£^ions 
again fl the others. 

An d if he have recovered judgment in Windham 
more than one a£tion^a tender of the principal J^ wuhcr. 
secovered in one, and the colls in all the reftv TruU,'' 
will prevent him from taking out CTieciition ; i str. 515* 
ami k wUl be confidered ae a contempt of the 
court, if he take out execution againil more 
than one. 

Macdon ALZ>'drew a Bill of Exchange 
for eol. on Bovington, who accepted it ; tne 
bill afterwards came intothe hands of Thomp«^ 
Ion, who recovered judgment againil Boving» 
ton, and charffcd him in executions Boving- 
ton having obtained his difcharge under the 
Lord^' aft in that fuit, Thompforr fued Mac-- 
donald th^ drawer, and recovered the a mount 
of the bill, on which Macdonald fued Bov* 
ington, on his acceptance,, and charged him 
in execution. On a rule to difcharge Bov-" 
ington out of cullody, it was contended, that 
he had fatisfied the debt, by being charged in 
execution, at the luit of Thomplbn,. and that 
he was not liable to be fued again for the fame 
fum. But the court faid, that nothing could be 
more clear than that this was not a fatlsfaftioa 
of the debt as between thefe parties, though. 
it was as between the defendant and Thomp- 
fon : that to the holder it was a mere Jormai 
iatisfai^on, and not like a3ual payment : 
that the pre fent plaintiff, having been obliged 
to pay the amount of the bill fince the defend- 
ant was charged in execution at the fuit of 
Thompfon, had a right to have rccourfe to 
this defendant as acceptor ; for that by this 
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MacdooAid payment a new caufe of aQion arofe agai n ft tbc 
Ixem R^! f^efendant, without regard to what bad paffed 
fjt^. in the former a6lion. 

The plea genersdly pleaded tothisa&ion 
IS that of aon-afliimput : but the defendant 
may, if the truth will warrant him, plead non^ 
Gffumpjk infra ft^annos ; for by ftatute 2i 
jac. L c. i6. aaions on the cafe, except up«- 
on accounts between merchants, mull be 
brought within fix years : and by the expre& 
f.ss provifion of the ftatute of Que^n Anne, all 

anions on Promi&bry Notes muft be brought 
within the fi^e time as is limited by the fta- 
tute of James, with refpe6k to a£tions on the 
cafe. 

But an acknowledgmet of the debt, or a 
promife to pay, made within fix years of the 
commencement of the a£liony will take the 
cafe out of the fiatute.^ 
i Wr i ^' '^^ ^^ a6lion on the cafe on a Bill of £x^ 
5 Mod. 314. change againft the defendant as acceptor, he 
pleaded, that after acceptance he gave a bond 
ID difcharee of it ;. it was held that this plea 
was bad; becaufe it amounted to the general 
iflue ; .for the debt on the bill being extiim 
guifiied by the bond, the defendant ought to 
nave pleaded non-aflfumpfit, and to have giv- 
en the bond in evidence. 
« P. Wiir. If any of the parties whofe names appear 
S9» 407- on the bill or note become bankrupt, theholcU 
xAik. 107. ^ j^^y come in under the commiffion ; and 
ff he have received no part of the nnone/ 
from any of t^he others, may be admitted to 
prove the whole fum jnentioned, and receive 
a dividend on tb^ whole. 

If 
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If afterwards any of the others become ^ 
bankrupt, be may prove the remaining fum, " 
and receive a dividend on that. 

If air become bankrupt, before the holder i Atk. tioj 
has received any part of his debt, he may * ^^^* **^ 
prove the whole fum under each commiilion ; 
and though he afterwards receive a dividend 
under one, his dividend under a fecond (hall 
be calculated according to the whole fum ori- 
ginally proved, not on what remains due after 
deduSing the fum received under the firft 
commiflion ; but if the fum fo calculated cj^ 
ceed the fum remaining due, he ihail only re- 
ceive fo much as is equal to that remaining 
fum ; the fame rule is to be obferved withre- 
{pcQ, to the calculation of the dividend under 
each commiflion, till the holder fiiall have 
received 20s. in the pound on his whole debt 

The general rule with refpeft to debts car- ^ j^^^ - 
lying ii«erefti ia cafe of bsiakraptcy. is thai 444. 
all intereft ceafcs from the date of the com- 
miffion ; but if there be an eftate fufficient 
fo pay twenty {hillings in the pound, and a 
iurplus, intereft (hall then revive, and be 
paid up to the final difcharge of the debt. 

If a man accept a bill without confidera^ Vid Chiltoa 
tion, and the drawees, after negociatins it, be- J; ^*^*|j * 
come bankrupts, and the holder, infteadof !^ij£;,^*,, 
coming in under the commiflion, choofe to 
refort to (he acceptor for the whole fum, which 
he pays after the bankruptcy, this is fuch a 
debt as the acceptor cannot prove under the 
commiffion, and he may therefore recover a- 
gainft the drawers, notwithftanxling their cer- 
tificate. 
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tificatc. Se if the payee of a Promiffory Note 
Vrd. Howit pay the amount ot it to an indorfee, atter the 
!iT^*''ile bankruptcy of the maker, he may recover a^- 
fff*" P* gainft tne maker, notwithftanding his banL> 

ruptcy and certificate* 


CHAP. tX. 

tffike Proof ntce^ary at the Trial, and of the 


Defince that may be Jet up there. 


XX 


GREAT part of what may be faid un»- 
der this head necefiarily rifes out of the gen- 
tral do£lrine explained in the preceding cnap- 
ler$» and will therefore in fubftance be little 
snore than a rep«utioD» though diffsreni ia 
form. 

The plaintiff muft in all cafes prove fo 

snuch ot what is neceffary to entitle him to 

liis a&ion^ and of what muft be ftated in his 

declaration, as is not from the nature of the 

thing and ^e fituation of the parties neceffa- 

rily admitted. 

f U.ltaym. IN an a£lion asainft the acceptor, it is a 

444 J^nyt general ruU that the drawer's bend is* admit- , 

Y. Fowler, ted, becaufe the acceptor is fuppofed to be ac- 

PfVce^t? fluainted with the writing ot nis correfpoa- 

Neai. 3 Bur. oent,. and by his acceptance he holds out to 

i3S4^ I BI. every one who fliall afterwards be the holder, 

^^ that the bill is truly drawn :. it has indeed. been 

lately 
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lately fuggefted from high authority, that this ^' Thurlow 
rule has probably not been eftabliflied on the |," ^orS^^'ia 
xnoll mature confidcration, and that if it ihould ^^ ^^fl of 
ever come to be the fubjed of future difcuf- the fiaitoM 
Con, there might be fome realbn to alter it; »n^o'fe- 
cafes, it was faid, might be imagined, where "*•'**'• 
the knowledge of the drawer's hand might 
more naturally be fuppofed in other parties 
than in the drawee : that the payee generally 
received the bill from the drawer, who wa> 
his corr^fpondent, anddiat therefore the pre. 
fumption was^ that he knew as well as the ac- 
ceptor^ or perhaps better^ whether the bill 
was in fafl: arawn by th^ perfon by whom, on 
the face of it, it imported to be drawn, and 
that from the privity between them, the fame 
knowledge might be imputed to his aflignee. 
But thefe obfervations Teem by no means fat- 
isfaSory. By accepting a bill, the drawee 
evidently (hews, that he has no doubt of its 
being in the hand of the perfon appearing as 
the .drawer; he may have had advice of an 
intention to draw upon him ; he may have ef- 
{f^ELs of the drawer in his hands, of he has 
fome good reafon for honouring his bills; the 

Eayee, on the contrary, may in many cafes 
e entirely unknown to the drawer; the bill 
may have been remitted to him by a corref- 
pondentf whofe name does not appear upon 
It; or if in fafl the remitter be the payee, who 
of courfe knows the drawer's hand, he can- 
not, along with the bill tranfmit that know- 
ledge to the indorfee^ ,who is the perfon that 

hai 
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has It prefented for acceptance ; much lefs can 
any of the fubfequcnt holders be fuppofed to 
have any knowledge of the hand of "the draw, 
er ; it would thereu)re be produftive of much 
inconvenience, if in an aaion againfl the ac* 
ceptor, the plaintiff were to be held to the 
proof of the drawer's hand : on the event of 
the bilTs not being really drawn by the perfon 
whofe name appears upon it as the drawer, the 
true queflion is, to ivhom isnegligence or want 
of caution to be imputed ? to the holder^ who 
in moft cafes, if he has any knowledge of the 
drawer's hand, has that kno\*ledge from acci- 
dent, and not from the nature ot the tranfac- 
Vid. Price tion ? or to the aueptor^ who, by his accep- 
3 Bur* nu *^"^^» impliedly tells the perfon prefentingit, 
that he undertakes for the bill's being a true 
one ? To the acceptor certainly. And there* 
fore, if the bill be in faft forged, 'tis he who 
mufl fuflain the lofs. 

In an afiion againfi the acceptor, there* 
fore, where the acceptance was on fight of 
the bill, whether in writing on the billor by 
parol, it is not neceffary to prove the hand 
writing of the drawer. But if the acceptance 
Vid.p«ge 7x. was without fight of the bill) the acceptor is 
not precluded from difputing the hand of the 
drawer ; if in truth the hand writing of the 
latter was forged, the acceptor could not fet 
off, in account with him, the money paid on 
that bill ; and as he did not fee the bill at the 
time of acceptance, he has .not altered im- 
nlicdly into arty engagement, that the very 
Ditl on which the fuit is founded, was drawn 
by his correfpondent, and confequently no 

negligence 
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negligence can be imputed to hira, in not 
having taken due precaution to be fatisfied 
that the bill was in the hand -writing of the 
drawer : in fuch a cafe, therefore, it is necef- 
faay that in an a£lton againft the acceptor, the 
fignature of the drawer mould be proved : that 
of the acceptor himfelf muft of courfe be 
proved, and that of every perfon through 
whom the plaintiff, from the nature of the 
tranfaftion, muft neceffarilv derive his title. 

On a bill payable to bearer, there is no Vid. paje SS, 
perfon through whom the holder derives his *9« 
"^le ; in an allion againft the acceptor, there- 
fore, he has only to prove the hand- writing 
<rf the acceptor himfelf. 

But to a bill payable to order, the holder 
can have no title^ unlefs the payee have ac- 
tually exprefled his order by inaorfement. The 
engagement of the acceptor is not to pay to 
every one who Ihall happen to be the bearer, 
but to thofe only who mall be entitled by the 
order of the payee : It has therefore long been 
a general rule, that in an aftion again ft the^ 
acceptor of a biH payableto order, the plain- 
tiff muft prove the hatid-writing of the payee 
or firft indorfer : if his indorfementbe fpecial 
to another perfon," or to * J. another, or his or* 
der," the fame rule, on the fame principle, ap- 
plies to the indorfement of that ether perfon,- 
aS it does to the indorfement fpecifically made 
of every fubfequent indorfer, between tne pay- 
ee and plaintiff. If. the indorfement of the 
payee be general, the proof of his hand-writ- 
ing is fufficient; thaf of any other of the in* 
dorfers is not requifite, though all the fubfe- 

T quent 
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fluent indorfements be dated ia the declara« 
tion ; for b)^ indorfing generally, the payee 
has (hewn his order to be, that the bill mould 
be payaUe to any fubfequent holder ; and 
accoraingly it has been Qiewn^ that any 
fuch fubfequent holder may declare as the in- 
dorfee of the fir ft indorfer, or of that indorfer 
who firft indorfes in blank : but in this cafe, 
in order to render the evidence correfpondent 
to the declaration, all the fubfequent names . 
mull be flruck out, either at the time of the 
trial or before. 

But the plalntiflF, in the cafe of a transfer 
by delivery, which may be either when a bill 
is payable to bearer, or when a bill payable 
to order is indorfed blank, may be called up. 
on to prove that he gave a good confideration 
for it without the knowledge of its having 
been ftolen, or of any of the names of the 
blank indorfers having been forged. 

Notwithstanding this general rCile, 
that in an a6lion againfl; an acceptor of a bill 
payable lb order, the hand-writing of the firft 
indorfer rauft be proved at the trial, a cafe is 
reported, where it is faid to have been held, 
that fuch prpof is not always neceffary : by 
the report it appears, that it was proved that 
the defendant had accepted the bill ; that*there , 
was no aBual proof, tnat the name of one of 
the indorfers was of his hand-writing ; that 
the name of that indorfer, and thofe or all the 
o.ther indorfers, was upon the bill at the time 
of the acceptance, and that at that time the 
defendant promjtd to pay the bill : this evi- 
dence was left to the jury, who found a vcr- 

dia 
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di£k for tbe plaintifF. The queftion being ag- 
itated, whether, upon this evidence, the mat- 
ter ought to have been left to the jury, the 
court ueld that it ought, and are reported to 
have expreffed themfelves thus: "It is in 
general neccflary to give afiual proof, that 
the name of every indorfer is of his hand- 
writing ; but it is not neceflary to do this ia 
every cafe: in the prefent it was a matter 
proper for the determination of the jury, whe- 
ther the acceptance of the bill, when the 
names of all the iridorfers were upon it, /j- 
^ether mtk the promije oftfu defendant to.pay 
ttj did not amount to an adm\JIion^ that the 
name of every indorfer is of his nan<l-writing, 
that admiilion fuperfoding the neceility of 
a6lual proof." 

But the authority of this cafe appears f» 
be very doubtful ; unlefs all the indorfements 
were ipecial, which they are not Hated to 
have been, the genera) rule as laid down by 
the court extends too far % the report, there- 
fore, is at leaft inaccurate, it is difficult to 
conceive how a promife tt>pay the bill, made 
at the time of tbe acceptance, can be confid- 
ered as an admiffiQn<.of the hand- writing of 
the indorfers ; and it has been lately decided Smith v. 
that fuch admiiTion is not \<t be prefumed ^!jf^"*n^eB« 
from the circumftance of the indorfements ^-.^ 
being on the bill at the time of the accept- 
ance. The acceptor only looks on the face 
of the bill, which purports to be in the hand- 
writing of the drawer, which he is therefore 
pre'cliraed from afterwards difputing ; he nev- 
er looks, or at lead is not fuppofed to look, 

at 
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at the back of the bill ; and if he did, he can^ 
not be prefumed to admit ihe hand- vr riling 
of the mdorfers, becaufe his privity is xuH 
with them, it is only with the drawer* 
d. unttp Where the acceptance i& conditiona}, 
l^ 7Sf 76* the ev0tit on . which the condition depends 
muA be proved to have taken place before 
the commencement of the a^lion. 
I' Coiiinf J^ 3n siQ^ion by ^n indprfee againft the 
m Repf ' ^*^'^''» the fame rules obtain with refpe£l to 
proof of the hand-writing of the ixidorfers, as 
m an a£lion againft the acceptor. 
That of the <Krawer hinileif muft of courje 
PH^ be proved : It muft aJJfo be proved, thajt the 
p}Mmtifr has purfued that diijgiexice with ref" 
pc£i to. tlie drav^e^^ aqd given fuch notice 4o 
the drawer, of the default of the former, as ar;e 
fhewn in a former chapter, to be neceflary on 
his part to entitle him tq have recojorfe to tpp 
latter^ 

From the rule th^t, in an.aflion againft 

thedraiver or acceptor of a bill payable tooc- 

der, there muA be proof of the fignature of 

thefirft indorfer, and of all ihofe to whpw an 

indorfement has been fpecially made^b^sari- 

f^n the queftipn wh^h has fo long agitated 

the commercial wofMI on the fubjeft Q(f in- 

dor/bmentfi, in the name of fiaitious payees. 

A BILL pay^ihle ta the order of a fi61itioas 

perfon. and indor/bd in the fiaitious name, is 

. T "* ^""^^J.^ among merchants and traders. 

brn.f^i^, •^^^ ^^^"^ appears to have been 
. brought tQ trial upwards of twenty years ago. 
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It was an afiion by the indorlee again ft the 
acceptor of a Bill of Exchange, payable to^ 
Butler and Co. and their order, and indorfed 
in that name. The plaintiff wasTo far from- 
proving it to have been indorfed by any per*- 
K>ns unng that firm^ that his own witneiTes 
faid, they believed it was indorfed by Cox tho 
drawer. It alfo appeared^ that there was a 
houfe of Butler and Co. with whom Cox had 
dealings, but it was proved that the bill in 
queflion had never been in their hands ; it 
was admitted that the bill wasa true one, and 
that the defendant had regularly accepted it ; 
it appeared further^ that the acceptor had^A:> 
preJslypTiyniifidio pay, at the time the holder ^ J^'"^^ 
had diicounied the bilU but it was iniifted, 
that theindorfement being fiditious^ the plain-i 
tiff had failed inr making out gn effential part 
of bis title. Lord Mansfield obferved, that 
the intent of the bill was only to enable Cox 
to raife money, and the reafon why it was not 
made payable to his order, was, that there 
were other bills at that time payable to his 
order, and if this had beenfo too, there would 
have been too many in the fame name in cir- 
culation at the fame time, which would have 
bad the appearance of fiSItious credit ; that 
names were often u fed of perions who never 
exifled ; the defendant, by^ his acceptance^. 
and prvmifing txprefdy U> pay the bill, had en- 
abled Cox to put it in circulation, and having 
fo done, he (hould vox avail himfelf of an ob- 
je£lion that the plaintiff had not completely 
made out bis title. 

Xa^ But- 
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But in the years 1786, 1787, and 1788, 
. two or three houfes, connc^led together in 
trade, entering into engagements far beyond 
their capita), and apprehending that the cre<)«- 
it of their own names would not be fufEcient 
to procure currency to their bills, adopted, ia 
a very extenfive degree, apraBice which be- 
fore had been found convenient on a {mailer 
fcale. ^o long as the acceptors or drawers 
could either procure money to anfwer their 
bills, or had credit enough with the holder 
to have them renewed, the fubje& of thefi^ 
f]6titious indorfements never came in quef- 
tion. But when the parties could no longer 
fupport their credit, and a commilTion of 
bankruptcy became oeceffary, the other cred- 
itors felt it their tntereft to refift the claims of 
the holders of Jihefe bills, and infifted that 
they (hould not be admitted to proVe their 
debts, becaufe they could not comply with 
the genera^ rule of. law, which requires 

?rooi of thp hand- writing of thefirfi indorfer. 
he qucAion came before the Lord Chancel- 
lor, by petition : Hedire£bed trials at law, and 
feveral have bten had ; three againit the ac- 
ceptor in the King's Bench, and one again ft 
the drawer in the Common Pleas ; though 
not all exprefsly by that direflion. 

In the firft cafe againil the acceptor, be- 
Taflock Y. fides the general counts for rapney pmd by 
Harris, |bc plaintiffs to the defendant's ufe, and m^», 
3 Term Rep. ^^ Afli/ ajui r<'c«i/tf^ by\ the defendant to the 
^^^ plaintiff's ufe, there were alfb two fpecial 

counts laid on the bill itfelf : The firft was 
in the terms of the bill^ '* that the defendant 

and 
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and others drew a Bill of Exchaii0e on the de- 
fendant, fzy^hle to Grigjbn and Lfi, Of oider, 
three months af^er dat«, which the defendant 
accepted ; and that Grigfon and Co. indorfed 
it to. Lewis and Pottet, who indbrfed it to the 
plaintifFsJ' The fecond count ilated it to be 
** a bill drawn as above, in favoDr of certain 

fzrtons trading under the firm of Lewis and 
otter, or orcj^er, and indorfed by Lewis and 
Potter te tfa^piaintiffs." 

Th£ circumftances proved^ at the trial 
were thefe: 

Th AT there was a houfe of trade at Not* 
tinghatn under the firm of Harris, Harris, and 
Plant, of which the defendant was one of the 
partners, and that the defendant ahiu carried 
on.bufinefs in VVood*firee.t, and refided in 
London ;. that the body of the bill, as well as 
the fighatares of the drawers and acceptor^ 
were in the hand- writing of the defendant ; 
that no fuch houfe of trade as that of Grigfon 
and Co. wasconcerned in the.tranfa£lion,but 
that the defendant had drawn the bill paya* 
ble to Grigfon and Co. at the requeft of Lewis 
and Potter ; that the indorfeinent in the names 
of Grigfon and Co. was fi£litious, and that be* 
fore the bill became due the defendant knew 
that to be the cafe, but it did not exprefsly 
appear whether he knew it at the time the bill 
Was drawn; that the indorfement of Lewis 
amd Potter was in the hand-writing of one of 
the partners of that houfe, and that they re- 
ceived the bill from the defendant and de« 
livered it to the plaintifis : that the value of 

the ^ 
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the bill was paid to the houfe of Lewis and 
Potter in draofldits on bankers, which were 
afterwards paid in cafli ; and that the defend- 
ant bad credit given him in account with the 
houfe of Lewis and Potter for tlie value of the 
bilL 

To* this evidence the defendant's coun^e^ 
demurred, a» not fupporting any count in the 
declaration* 

LordKenyon, in giving the opinion of 
the court, faid, that in deciding on this par- 
ticular cafe they did not wifti to have it un<- 
' derftood that they meant to infringe on the 
rule as applicable to cafes in general; for 
that generally fpeaking there was no doubt 
but the tndorfee of a Bill of Exchange, pay-^ 
able to order, muil,in deriving^his title, prove 
the hand-writing of^ the firft indt>rfer. But 
that this decifion proceeded onMhe fpeciak 
circumftances of this{>articu]ar cafe, that the 
defendant^ at^ the time of entering into tbia^ 
•ngagement, knew there were no fuch per- 
ions as Grigfon and Co. and therfore that in 
point of formal derivation of title, thatwhicb 
is ufually done could not be done in this cafe,. 
That, on the firft count of this declaration $. 
the opinion of the court did not proceed, nei- 
rfier was it neceffary to fay any thing on the 
Ad. Xeoyoat fecond ; though il it had been neceflary to 
refort to that, be himfelf had an opinion on 
it. But the counts on which the judgment 
of the court* was given, were thofe for money 
tVtfd r. paidi and monty had and received. In Lord 
»Ld**Ray. •Rayrot>nd's time it had been decided, that a 
a, fSo. general indebitatus affumpjit might be main- 
tained 10 recover money for the yalue of a 

£ill 
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Bit! of Exchange which was not paid* That « 
cafe, indeed, had been on a bill payable to 
bearer, but the doflrine of that caie was a 
fofficient foundation for the opinion of the 
court in the prefi^nt, and had been recognised 
in a fubfequent cafe by each, of the judges of CraBt ^. 
.thi^ court, " That to give fuch a bill i», as it Vaughap. 
were, an afligament of fo much property, 
which becomes money had and received, to 
the ufe of the holder of the biU, Here the 
defendant, being a debtor to the houfe of 
Lewis and Potter, drew a bill, which he de- 
livered to them, and drew it in terms which 
.could not he proved in a formal manner : He , , 
•was not only priyy to the tranfa£lion, but the 
very negoci^tof of it ; and by drawing it, he 
put hij(nf<clf in zjituaiifin to pay, what he was 
in confcience kound to pay ; therefore it was 
ap appropriation of fo much money to he 

E' aid to the perfon who ibould become the 
older of the bill* 

In the next cafe, the fir ft count ftated the y^^^ ^^ 
Bill of £xchange to be drawn by Livefay and Lewis, 
Co. on fhe defendants, in favour of L»awrence 3 TejrmlUih. 
Aih worth, who was alfo a fitHtious perfon, *^^* 
and by hitn indorfed to the plaintiffs. The 
fecond count Hated the bill to be payable to 
the bea7er ; the th^d payable to the order of 
the drawers, and indorled by iherato the plaia- 
liflTs ; then followed the money counts. 

An attempt was made on behalf of the 

defendants to diilinguifh this cafe from the 

former, becaufe there was no evidence that, in 

' point of fail, they received any value for the 

bill« 
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bill, and that therefore they could not be Iia>- 

ble on the money counts : But the count faid» 

that the acceptance of the defendants was 

alone evidence that they had received value 

from the drawers, and that on the demurrer 

to evidence, the court might draw the fame 

inference which would have been drawn by 

td. Ke«7oti ^^ i^^y* 1 hree of the court alfo thought^ 

C. J. Aihutft that the plaintiiTs might recover on the fecond 

j.&BulIcrJ. count, which ftated the bill as drawn payable 

to bearer. 

Tu £ next cafe again ft the acceptor having 
clbfoiT' alfo a count, in which the bill was ftated to 
5 Term Rep. he drawn payable to bearer, and the court be- 
485. ing of opinion that it was decided by the laS, 

^ave judgment for the plaintiff without hear- 
ing any argument, and added, they underftood 
k had been agreed to turn it into the Ihape c^ 
Special verdi&, that it might be carried up 
to the Houfe of Lords. 

On the authority of thefe two lafi cafes 

Emen! Bi. «gainft the acceptor in the King's Bench, was 

Term Rep. decided the caie againft the drawer in the 

C.B.313* Common Pleas, the circumfiances of which 

are fiated at full length in the laft chapter^ 

judgment being given for the plaintiff on the 

count which itated the bill as being drawi^ 

payable to bearer* 

The cafe of Mtnet and Gibfon after hav- . 
ing been folemnly argued before the Houfe 
of Lords, was at laft decided in favour of the 
holder of the Bill by the opinion of a majorr- 
tyof the judges. The circumftances itated 
in the fpecial verdi£l were thefe : 

LlV£SAY and Co. made a certain inftru* 
neat in writing, direCled to the defendants, 

requiri^^ 
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requiring them» three months after date, to 
pay to J. White, or order, 721^ 5s. Livefay 
and Co. knew, at the time of making it, that 
DO fuch perfon exified as J. White, mention- 
ed in the bill ; an indorfement in Avriting was 
afterwards made by Livefay and Co. purport- 
ing to be the indorfement of J. White, and 
recjuiring jhe contents of the bill to be paid to 
Livefay and Co. or their order : Livefay and 
Co. afterwards indorfed(by A. Goodrich, by 
procuration of Livefay and Co.) to the plaintiffs 
for a iull and valuable con (i deration, when the 
plaintiffs becac^e the holders^lHhe bill ; the 
defendants afterwards accepted, with the full 
knowledge that no fuch^erfon as J. White, 
mentioned in the bill, ej^ifted, an4 that the 
name of J. White, fonndorfed thereon, was 
not in the hand-writing of any perfon of that 
name. The defendants at the time of making 
and accepting the bill had not, nor had they at 
any time (ince, any money, gopds, or effefis^ 
of or beloiiging to Livefay and Co. or of the 
plaintiffs, in their hands. 

Beside the money counts, the declaration 
contained feven fpecial counts on the bilk 
The firft ftated that Livefay and Co. made a 
Bill of Exchange, dire6led to the defendants, 
requiring them, three months after date, to pay 
721I. 5s. to John White, or order ; Livefay 
and Co, well knowing that no fuch perfon aa 
J, White exifted ; on which bill an indorfe- 
ment Wc^s made purporting to be the indorfe- 
ment of J. White' named in the bill, requir- 
ing the contentyo be paid to Livefay and Co. 
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or order ; that Livefay irid Co. (by one Ab- 
^ folom Goodrich, by procuration of Livefay 
and Co.) indorM to the plaintifiis ; and that 
the defendants accepted it, knowing that no 
fuch perfort as J. White exifled; and that the 
name of J. White fa indorfcd was not the 
hand-writing of any perfon of that name. 

The fecond count, after flating the draw- 
ing of the bill, as in the fitft, proceeded thus : 
Livefay and Co. knowing that J. Whhe was not 
a- perfon dealing with, or known to Livefay 
and Co. and citing the name of J. White on 
tlie bill as a nominal perfon only, and intend- 
ing not to deliver the fame to him, or to pro- 
cure the fame to be aduafly indorfed by him ; 
on which bill a certain indorfement was made, 
requiring the payment to be made to Livefay 
and Co. and that Livefay and Co. indorfed 
to the plaintiffs^ without having delivered the 
bill to J. White, and without any a3ual in- 
dorfement or affignment of the bill by White. 

The third count Hated, that the bill was 
made payable tothemfelves, Livefay and Co. 
by the name and dcfcription of J. White. 

The forth treated it as a common bill, paya- 
ble to J. White, or order, and ftated that J. 
White indorfed it to the plaintiffs. 

The fifth was payable to harer ; and that 
the plaintiffs were the bearers. 

The fixth payable to J. White, or order ; 
with an averment that, when the bill was made, 
there was no fuch perfon as J. White, the fujp- 

pofcd 
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poJecl pavee, bot that the name was mereljr 
^flhious ; by reafon whereof the Aim men- 
tioned in the bill became and was payable to 
the bearer thereof, according to tlie tSeCi and 
meaning of the bill; averring alfo, that the 
pontiffs were the bearers and pro^ietors 
thereof* 

The feventh count ftated, that there was a 
pattnerfhip, or houfe, of certain perfons ufing 
uade as well in the name and firm of Livefay 
and Co. as in the name and firm of l. White ; 
that the laft-mentioned perfons ma^a certain 
other bill, (the hand of one of them on their 
joint account, and in their co-partnerlhip 
name and firm of Livefay & Co. being there- 
to fubfcribed) and direded it to the defcnd* 
ants, requiring them, three months after date, 
to pay to the laid la ft- mentioned co-partners, 
by the name of J. White, or order, 7^1!. 5s. 
and that the faid iafi-mentioned co-partners 
afterwards, by a certain indorfement m writ- 
ing, appointed the contents to be paid to the 
plaintins, and delivered the bill, fo indorfed, 
to them. 

One obfervation naturally prefents itfelf 
to the mind on the infpe£lion of this record : 
The two firft counts ftate in fubflance all the 
circum fiances found by the fpecial verdift, 
yet judgment was given for the plaintiflFs, no^ 
on one of thefe, but on the fifth count, which 
ftates the bill as payable to bearer : It appears 
fingular that a court of juftice (faouid decide, 
that a man (hould have a right to recover or 
a general count, fupported by fpecial circum- 
-Aances given in evidence, and mat thefe very 

U «circumfiances, 
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ctrcumftances, when ftatedl fpectally on llie 
record, fliould not becoofidered as fufficieat 
to fuftain the a£lton. It feems impoi&ble to 
account for this apparent inconkftency iu 
any other way than by adverting to the de<- 
claration in the cafe ot Vere and Lewis, and 
the judgment given upon it; in that thereat 
no count whicn flates the circumftances fpe- 
cially ; but the court being of opinion that 
the plaintiff was entitled to recov^» thought 
the count, which ftated the bill as payable to 
bearer, was a fufficient foundation for their 
judgment ; and a like count appearing in the 
eafe of Minet and Gibfon, they gave judg- 
ment on that, without adverting to the two 
counts, which ftated the fpecial circumftancet 
oi the cafe. 

This inconfiftency being pouited out by 
the counfel for the plalntif in error, in the 
Houfe of Lords, as one ground of impeach- 
4 ing the judgment of the court below, it was 
obferveain anfwer, that there being in h& 
butone caufe of a&bo, the plaintiff could 
have judgment only on one count, and con- 
fequently judgment was neceffarily entered 
for the defendant on all the reft ; and if upon 
the whole record there appeared a fufficient ^ 
caufe of aQion, but the judgment was enter- 
cd on the wrong count, the court of error 
would redify it. 

Independently of the rule which re- 
quires the proof of the hand- writing of tlie firft 
indorfer, one preliminarv obje3ton has been 
made to the holder's rignt of recovery in any 
fern* of dJSkion againft the drawer or accept- 

j* or: 
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or : Tte very a£l of indorfing on a biH a 
name which belongs to nobody, is, it is faid« 
ia ttfelf a fetoay ; it has a general tendency 
to defraud, though die fraud be pototed 
agatnft /AO particuUr individual ; and in all 
cafes whieh have arifeti,.bas a£luaHy defraud^ 
ed ihe boldef of die bili, by impofing on him 
ifae idea of a fecwrity which does not exift. 
The a£l too of fending the bill into circular 
tton with a fiditious Baiae on it, it is faid, is 
a felony ia him who is privy im the tranfac*- 

Wh ether each or either of thefe aQs be 
hi reality a felony admiti" of confidefable 
doubt ; md ts one point on which the opiaioR 
of the judges was required by the Houfe of 
L(Hrds. On the fuppofaion tlytt that opinioa 
was to be given in the alErmaiive, the advo% 
^ates on toe part of the defendant to the ac« 
lion infified, that the holder of ^e bill could 
ttot recover againft eitlwr the drawer or the ^ 
acceptor, becaufe he could not make tttle^ vu. 
tbrougli the medium of a felony, in anodiejr j 3 TtrmRef* 
that a felony contaminated a tranfa&ion, and ivtm^Rep, 
ibt cii^il remedy was completely merged in (^^n. 319J 
k by the policy of the law, to prevent, as 
much aS poiCble^ crimes from going un<* 
punifhed^ The cafe of Peacock and Rhodes, 
ijasy. faid, could not he cited in oppofition to ^ 

this db£lrine ; for in that cafe the bill having *' ^ 
^een ^regularly indorfed by the payee^ and 
haying,, though jtfter havilng . been ftolen; 
come to the b^nds of the plaintiff for a good 
confideration;;bdwas only .under the neoefli-. 
ty of proving the hand*wffiting of the firft in« 
moxtott aoA was bound to make no pact of his 
^ title 
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title through the perfon who Hole the bill : 
but here the piainlin deriving his title through 

, the indorfenient, which was ai forgery* was*. 

BecelTarily barred of his a3ioA. To this it 
wasanfwered, that this pr^pofition wiihref- 
peft to the efieft^of the felony was not true 
to fuch an extent * it was true, indeed^ that a 
civii a&ion could not be maintained, where/ 
the caufe of aftion was grounded wholly OA 
an a3 of felony; as if one fiote a horie or' 
money, the owner cquld not maintain trover, 
or money had* and received againft him, be« 
caufe the civil remedy was merged in the 
felony : if the horie came into the^hands of 
another perf6n, under circumftances which 
would not amount to a change of property, 
the original owner might recover him fromk 
shat perfon; though, therefore, the 'felony- 
Hiight bean ahfwer io an afiion a^nft either 
the drawer or acceptor, where it appeared 
the defetidant was guilty of the felony, yet 
that would not preclude: the plaintiff from 

*^ recovering againft the other if he did liot ap- 

pear to be guilty. 

The advocsites on the other fide of- the 
queftion in the Houfe of Lords, profeffing 
not to impeach the judgment of the Common 
Pleas, in the cafe of Collins and Emett^ in 
which the defendant was perfeflly innocent 
of the foppofed felony, were fatisfied to main« 
tain, that'whefe the fa£l of the felony coal4 
be fixed on the deife^dant, thai was a bar. to a 
civil aflbn. . ;} ' 

In a tranfa^on of this* kind it is apprea 
hended, that whoever in fiEl makes the 
fi£litious jndorfement, both^ tJie (fanv/er and 

accep^r 
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tccqitcMr muft in ceneral be guilty of publi0i« 
tng the biil wim that inaorfement on it, 
knowing it to be fifiitious. 

In fucb a cafe, whether this amounts to a 
felony is certain]^ a preliminary queflion ; 
for though, independently of that queilion, 
the plaintiff might be entitled to recover, yet 
if intaflit ihall be decided to be felony^ 
he muft necelTarily be precluded from his 
a&ion, becaufe, if he were to recover at all, 
he iBuft recover againfi the felon himfelf. 

But it may happen that the acceptor may 
not know that the bill he accepts is attended 
by any circumftance difierent from thofe at« 
tending Bills in the ufual courfe of bufinefs ; 
as where the bill is broi^ht him for accep- 
lance by a third perfon, either before the ia« 
dorfement is made or afterwards, without in* 
^mation of the payee's being fi6litious : The 
drawer too, even in corttmcn cafes, mav be fo 
far unaffe£led with the felony, that ne ms^ 
not be guilty of publilhing tne bill with a 
{alfe in&rfement on it, knowing it to be falfe, 
for it may be carried out of his hands before 
&e indorfement is made : and in fome cafes, 
as in that of Collins and' Emett, the perfon 
appearing as the drawer may be perfefily ig^ 
norant pi the tranfaflion. 

Ik any of thefe cafes, therefore, in which 
the defendant ma^ appear to have a£led with* 
out knowledgeof thecircumftances^the quef« 
tion of felony cannot be confidered as pre- 
liminary to me decifion on the plaintiff's 
right ot aSion : If the adherence to the rule 
which requires proof of the hand- writing of 

Ua the 
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ibe firft indqrCsr be fo rigid, that the ptamiiff 
can in no form of a&ion recover widiout it^ 
that is, of itfelf, fuScient without the inter* 
vention of the felony ; If an aflion in any 
form can be fuAained, in which that rule may 
be difpenfed with, then it is not through the 
ifelony that the plaintiff derives liis tkle^ and- 
confe<}uentIy he cannot be affefled by the de- 
cifion of that queftion. 

If diis realoning be well founded, it fol- 
lows that whatever that decifion tnight have 
been, the general queftion was ftill open to 
difcuflion ; if in the affirmative, then in thofe 
cafes only where the defendant is innocent^ 
if in the negative, then in all cafes. 
T m Rtp. ^^ fupport of the judgmeiit on the . fifth 
i??^!^!* '^^^i^^* which dates the bill as being draw» 
payable to bearer, it had been urged that in 
iiatiiig an agreement or a deed in pleading, it 
ifi iumcient to fiate the legal operation of it^ 
though there might be a verbal variance be- 
Co. tit. tween that and the inftrument kfelf : as where 
45> >• a leafe is made jointly by B. tenant for life of 

C» and him in remainder or revevfion^ in fee ;' 
during ibe life of C. this may be dated as the 
leafe of tenant for life^^and the confirmation 
of him in remainder or reverfion,^ that being 
^ then the legal operation of the deed ; and, for 
the Tame reafon, after the death of C. it may 
i>e ilated as the leafe oi the perfon in remain- 
der or reveriion, and the confirination of B. 
B.I. Term So here, it was faid, though the bill appear* 

Kep. c. B. ^^ Qu x}iQ face of it to be payable to ordes, yet 
^*'- as. 
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$s nobddy exifted who coitld give fuchorderi 
the en^gement inuft be to pay the bill, Whicb 
was» in eStEt, to render itpayabie to the bearer^ 

If, however, recourfe muft be had to the 
kitention of the parties, it would feem. that it is 
only in the cafe of a bianA indorfement iatha 
narne of the fi£litiou8 payee, that the bill muft 
be confidered as in effefl payable to .bearer-; 
where the indorfement is Jpecial^dLS it was in 
the prefent cafe, the intention to be attributed 
to tne parties is, that it (hould be payable to 
the order of htm to whofe order it is made 
payable by the fiflitious indorfement, and thea 
the third count would have been better adapt« 
ed to Alport the judgment than the fifth. 

B u T it was objected that this argument was 
not applicable to the prefent cafe ; for though 
it muft be admitted that a deed muli be ftated 
according to it& legal operation ; yet that op- 
eration muft appear on the face of the deed 
itfelf, without any collateral circum (lances to 
explain it, corUrary to the evident meaning o£ 
the words. 

With refpcS to the joint leafe of tenant 
Cor life, and him in remaindei^ or reverfion, i( 
the fevft»l interefts which they had in the 
land did not appear in the deed, yet the ope* 
rative words of the leafe were not of that iixed 
and determinate meanins that they could not 
admit of a different conftruaion,, if collater* 
al circumftances re<^i]»d ii^ in order to give, 
them eflFeS : But the words •• payable to or- 
der" and •• payable to bearei" were fo pecu- 
liarly appropriated to the diilin£i ijpecies oti 

bill* 
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billi ill whtth tlieir were tefoefii vely itfied, 
that the ooe could by no poffibility be ccxk* 
ftnied to mean the other. 

A STitL ftronger objefiion to the judg- 
ment's beinj^ fupported on this count, ariies 
firom a que ft ton pot to the counfel by the Lord 
Chancellor, ** Whether an afiion qovM be 
inaintaified on this bill agaunft an indcMrfer V 
That an a^on may be maintained agaicft an 
indorfer of fuch a bill can admit of no doubt : 
It is, from the frame of it, payable to order, 
and transferable by indorfemetit ; and in aa 
aftion againft an indorfer, no queftion could 
arife about the fi^diiious payee, becaufe, as wilt 
be feen hereafter, in that afiion the plaintiff 
derives no part of. his title, through any of the 
parties to the bill' who precede the defendsmt : 
But a bill payable to bearer, being transferable 
by delivery, cannot regularly be indoi fed ; 
and it feems, from the queftion, to have been 
fuppofed that no a3ion could be maintained 
againft the indorfer ; though no doubt was- 
entertained but that it might, even when it 
was held, that a bill payable to bearer could 
not be the fubje£l of an a6lion by the indorfee, 
againft the acceptor or drawer. If, therefore, 
the judgment were affirmed on this count, it 
would follow (hat the fame inflrument muft, 
in one cafe be confidered as a bill payable to 
bearer, and in another as a bill payable to or« 
der, both of which it cannot be : But the dif- 
ficulty fuggcfted with refpe^ to the period 
when the bill fhall be faid to ceafe to operate 
as payable to bearer, and aflkme the charafier 
df a bill payable to order, admits of an eafy 

folution: 
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folution : As againft the drawer andacceptor 
it operates as the one; as againft the indorfer 
h operates as the other. * ^ 

o o general feems to be the opinion that there 
ought to be a ftri£l adherence to the rule which 
has given rife to this queftion, that the count 
which fiates the bill in its owii terms, appears 
lb have, been abandoned on all fides : The 

JlaintifF's counfel in the cafe of Tatlock and 
larris abandoned it : the advocates on the 
£ime fide in the Houfe of Lords abandoned 
k : The Court of King's Bench profefled^ 
that on it their opinion did not proceed ; and 
Ae Lord Chancellor, in his addrefs t^ the 
Houfe on the fubje6i of the queftions to be 
referred for the opinion <Sf the judges, feemed 
to think it could not be fupported oy the fpc- 
cial verdiQ, 

. One general obje&ionwas ma8eto all thofe 
counts wnich were founded on the bill itfelf : 
It is only in favour of the cuftom of merchants 
that the prafiice is founded of declaring on 
thofe inftruments as fpeciiJties ; and if fuch 
a bill was not within the cuAomof merchants, 
dien the plaintiff could notxccover on thofe 
counts : That fuch a bill was not tvithin the 
cufiom of merchants, it was urged, appeared 
from this, that in qo book on the fubie^ was 
there to be found any allufion toa bin of this 
kind ; the ufage haa provided, and the law* 
had acknowledged two forts of bills, which 
were fafiicient to anfwer eveiy purpofe of 
trade, where the parties had no (inifter view ; 
if it was wifbed to facilitate the circulation of 

the 
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the bill, it might be made payable to b^rer ; 
tf to confine it within certain limits^ it might 
be made payable to order ; but this wa» a hevr 
invention to enable men to raife money bv a 
fraud,, and it could not be pretended that tfai» 
was within the cuftom of merchatits. 

To this it was anfwered, that the cufiom 
of merchants i s not to be confined to tbofe par« 
licuiars which are to be found in any mercan*- 
tile book ; nor is the novelty of the thing s 
fuf&cient reafon to rejeA it ^ it had not beea 
all at once that every thing which makes » 
]Nirt of the law and cuftom of merchants at 
this d«y was efiablifhed ; it was not without 
eonfiderabie firuggles that bills payable to 
bearer obtained the fame priviMges as thofe 
payable to order : new fa6t8 laid the founda* 
tion of new rules ; and unlefs the deciGoo 
on the queffion of felony dould preclude all 
further difcuflion, there could be no tficon^ 
venience in its being determined now for th6 
firft time, that where a bill was dnrwn in the 
name of a fiQittoos payee aoid accepted, the 
drawer and acc^tor fhouhi, by the cuftom of 
nercfranls,. be ahfwerable for the money t&% 
, bolder by a fair conOderation. 

That fuch a holder, in fubftantial ju& 
tice, ought to recover againft either the drawl* 
tr dntfa^ atcfifftor, there can be no doubt : He 
kaa: parted with Ids property on the' faith of 
thdr fecu^ity t and It is not verv gracioui in 
Ihem to'tell him, tbatbccaneTe, by their con« 
trivance perhaps, he has one fecurtty lefs than 
he Bmmed..h€ (ball no^ve the advacta^ 
eC^thoie which really exift. 

Suck 


Such was the fubftance of the argumeali 
on both fide« of this important caufe, and the 
^ints propofed for the opinion of the judges 
were toefe^ 

First, Whether the pid)lication of the 
bill by the defendant witoi the fiQkioos in» 
^iorfement on it^ he knowing al the time thai 
it was fi&itious, amounted to a felony ? 

Sbcokdly, If that were not a felony^ 
whether the fafis found by tliefpecial verdi^ 
fupported the judgment on the count-, which 
fiated the bill as payable to bearer"? 

Thirdly, If jttdffoient on that count 
could not be fupportec^ whether it could be 
fupported by ^axy othef count founded on the 
jiill as a fpecialty ? 

Fourthly, Whether, on any of the other 
coupts which ftated all the (^articular circum* 
fiances of the cafe, the plaintilF was entitlejl 
to recover ? 

It was alfoiogffefled by the Lord Chaa- 
cellor, that if on iSie firil point, the minion 
of the judges ihould be in favour of tne de^ 
fendant in error, and on. the others againft 
iiim, another queftion might flsil be confide. 
cred, whether^ when the defendant to the ac« 
" tion was privy to tb^ fraud, the plaintiff might 
not recover in an a£lion of decetpt ? 

On the fir ft queftion* with relpeQ to the 
felony, all the judges who delivered their o« 

I anions, agreed that the matter found in the 
pecial verdid was fufficient to relieve theoi 
from the neceffity of pronouncing the draw- 
ers or the acceptors guilty of forgery ; becaiife 
as it did not appear 4Wi tne face of the fpecial 

vecdi^ 
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verdifi;, the policy of the law would not fu£« 
fer the judges to infer iu 

On the next quefiion, whether^ on the 
matter found in the fpeciai verdiQ, the biU 
mentioned in the fifth count could be deemed 
in law a bill payable to bearer ? — fix*^ of their 
Lordfliips were of opinion that it might. On 
the queuion, whether the verdifl coold fup-> 
port any other cottnt ? — fourt were of opin- 
ion that it would fupport the firft. Two oth- 
er judges,:]: together with the Lord Chancel- 
lor, were of opinion that the judgment could 
not be fupported on any pun^. 

Th e arguments of the foui* who thought 
that the juc^ment might he fuppclrted either 
on the fifth or firft count, were nearly fimilar, 
and to this eiFed : 

The bill in quefiion imported to be a Bill 
of 'Exchange, payable to John White, or his 
order, but it never was, and it never could 
be fo, becaufe no fuch perfon as John White 
exifted. This was a tz& known to the ac- 
ceptors as welt as to the drawers ; it might 
therefore not be too much to fay that the in- 
tention of the acceptors was, that it fhould be 
payable to the bearer ; they knew it had no 
maor Cement on it by John White; they knew 
. it came into the handts of Minet and Fe3or 
from Livefay, Hargrave, and Co. — It was 

fern 
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* Hotham, Tbompfon, Perrjrn, Baroni— Go«M^ Juf. 
tice-— and Lords Kenyon and Loughborough, 
i Hotham, Thorapfon, Perryn, Gould. 
} Eyre, Chief Bsron,^aod HeiUiy Juftice, 
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7ent into the world as a bill payable to bearer. 
The great princiblje on which their LordfliTps 
nvent was, that parties to a bill fliould not, a- 
ny more than parties to any deedt>r inftru* 
ment, take advantage of their own wrongful 
a€l« The piainttflb in error having accepted 
this bill with the privity that John White was 
a fi6Htious payee, and that the holders could 
4iot derive a title through him, the law would 

Srefume that they intended that ceremony 
lould be waved. That this bill might be paid, 
the law would conclude thatit was tne underta- 
king and intention of the acceptors to pay it 
4o any 6ona Jide holder^ or, in other words, 
it (hould be confidered as a bill payable to 
•bearer. 

•Sue H a con (lru6lion, they conceived, would 
be moft conformable to the effefi which ought 
to be given to all commercial tranfa6ltons, to 
true policy, and the principles of fiibftantial 
joftice. It was not poflible for thefe partners 
in fraud to fay, ** We have accepted this bill, 
<but we meant nothing by it, but to cheat all 
in^kind." The law wcwld hold them more 
'ftrongly to their engagement, on the ground 
of their own fraud, and would confider the 
bill as. capable of being transferred by deliv- 
ery. They (hould not be permitted to fay, 
4hat the bill was not according to the law and 
<:uftom of merchants. The acceptors had 
put themfelves in a fituation whicn made it 
obligatory on them to pay the bill, either m 
the very terms of it, or according to its legal 
ciperation, as in the prefent tafe, where the 

W name 
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name of John White mull be looked upon 
as nothing, — as a non-entity, — and the bill 
muft be confidered as payable to a real exifl- 
ing perfon, that is, to the bearer. 

They were of opinion that the judgment 
o^ the Court of King's Bench would afford 
a proper fccurity to paper circulation ; that it 
would tend to the lupport of public credit, 
and prove mofl beneficial to the great inter- 
efls of commerce. _ 

On this que (lion, therefore, they were of 
opinion, that on the matter found in the fpe- 
eial verdi6l, the bill, as mentioned in the fifth 
count, might be confidered as a bill payable 
to bearer. 

On the queflion, Whether the matter in 
the fpecial vcrdift would fuppport any other 
count in the declaration ? — they were of opin- 
ion that it would alfo fupport the firft count, 
by confidering the bill as a new bill, by the 
fubfequcnt indorfeinent of Livefay, Har- 
grave, and Co. Every indorfement was in 
the nature of a new J}ill^ and had the fame 
efTeft as if they had originally drawn the biy, 
without the name of John White, payable to 
themfelves or their own order. The accep- 
tance was fubfequent to this indorfement, 
which muft therefore be coupled with the 
knowledge which the acceptors had, or were 
bound to have, of this fecond indorfement by 
the drawers ; in this view they confidered 
.the acceptors as liable under the firft count. 

Tn E argument of the Chief Baron was 
to this efFecl : — That there was not a pretence 
for faying that the matter of the fpecial ver- 
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dift could fuppott any of the counts, except 
the firft, fecond, fifth, and fixth : that there- 
fore the inquiry was reduced to this, whether 
this fpecial verdi£l would fupport any one of 
thefe four counts. This included every thing 
that remained on the fecond and third quef- 
.tions. The Court of King's Bench, he faid, 
were of opinion, that neither the 4ir(!, fe- 
.cond, nor fixth count, could be fupported 
in point of law ; and this would be material 
on the argument on the fecond queftion. 

His Lordfhip entered particularly into the 
4iftin£l natures of the two kinds of bills, and 
the difference in the manner of transfer, the 
one being transferable by indorfement, and 
the other by delivery, which gave rife to the 
- difference in the manner in which the hold- 
ers of thefe refpeflive inftruments muft make 
out their titles. 

It had been contended on the other fide, 
that this was a bill payable to bearer. In 
bis Lordftiip's apprehenfion, it was a mere 
nullity : it was not furely a very found argu- 
ment to fay, that this muft be a bill payable to 
bearer, becaufe it could be payable to no oth- 
er man. The afltgnable quality of a bill was 
a thing created in the original frame and con- 
•ftitution of the inflrument ; and the p?rty to 
whom it was offered had only to read it. If 
the intent of the parties was to be coilefted 
from what appeared on the face of the inftru- 
ment, they muft confider it as a bill to pafs by 
indorfement. Where then was the authority 
for faying, that it was according to the effeft 

and 
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and meaning of the bill, that the contents^ 
ihould become payable to the bearer ?~£ve- 
vf bill ibouid be taken to be what, on the 
face of it, it imported to be» and ought not to> 
be governed by any extrinfic circumftaacea. 
It had been flated, that there was an analogy 
between Bills of Exchange and deeds, and 
that the fame fort of conftruQion was appli. 
cable to both. But it ought to be obferved^ 
that deeds, by the common law, had a cer- 
tain operation and confinifiion. Bills of 
Exchange were infiruments which derive theia 
cfFeA from the cuflom oF merchants. Yer^ 
admitting that there was fome analocr between 
Bills of Exchange amd deeds, would it from, 
thence follow mat a bill oayable to order, 
could be conftrued into a bill payable to beai^ 
er ? 

There were certain words in deeds which 
had a certain fenfe and known conftruAioni. 
according to their plain, obvious, and com- 
mon import. If judges went one flep beyond 
lhis» tbey did not ooriltrut men^s deedi»^ bufc 
made them. It was fallacious to appiv the 
rules of common taw to the law of mercnants. 
It had been faid, that Bills of Exchange oueht, 
to be fupported : they certainly ihpvud ;. nut. 
if a man would demand payment of. a Bill of 
Exchange according to the law of merchants^ 
he ought to bring hi;5 cajfe withii) that law. 

The plaintiK had declared on thiabill as. 
a Bill ot Exchange, andi fiated their title to it 
to be by aflignment ; the cuftom ot merchants 
4ire3cd that this a0ignmcm ihould be by in- 
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dorfement ; and if the payee were a real per* 
fon, it could not be transferred in any other 
manner. If a man claimed to be entitled to 
a Bill of Exchange drawn in favour of a real 
payee, and not having an indorfement by that 
payee, he could not recover on it as a Bill of 
JEx change, though he had paid a full confid- 
eration tor it. But, in the prefent cafe, it was 
faid, that John White was a fifl itious name, 
and that his indorfement was likewife fifli« 
tious ; this faft, it was faid, was known to 
the acceptors ; by reafoa whereof, and by the 
cuftom of merchants, the acceptors became 
liable to pay the value of the bill to the plain- 
tiffs. He had looked in vain where the pla- 
ces were to be found of this ufage and cuflom 
of merchants applying to fuch a cafe;. . What 
logician could draw fuch a cone lu (ion from 
fuch premifes ? Where was fuch a rule to be 
found ? If no fuch rule was to be found ex- 
prefsly laid down, was it to be collefcfed by 
inference? In his apprehenfion nothing 
could warrant fuch a conclufion. 

He was ready to admit, that by the law of 
England, no man (hould be permitted to al- 
lege his own crime ; and in that fenfe he a- 
greed, that no man {hould take advantage of 
his own fraud, to fet it up by way of defence,; 
but ftiil a plaintiff muft recover by his own 
flrength ; and the plaintiff on a Bill^jf Ex- 
change, like a plaintiff in every other cafe, 
muft ihew afufficient title. He muft prove 
his cafe, and when that was done, it Ihould 
not be permitted to the defendant to fet up his 
own fraud, to infift that the payee was fifti- 
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tious, -and turn that into a defence in aflfweif 
to the plaintiff's cafe ; but here was th^ 
fundamental fallacy in the arguments ufed 
by the judges on the other fide of the quef- 
lion, arifing from not abferving this propofi* 
rion"— That the plaintiffis muft firit prove^ 
their cafe and make out their title before the 
defendant!' were called upon to fay any 
thing. But here the plaintifift, in makins our 
their own cafe, were driven'to (hew the Tat&s^ 
which the defendants, by way of defence;, 
were attempting to fliew againft them.—' 
Where the plamtifB could not make out a^ 
fair tonajiae cafe, the defendants' were nor 
bound to fay any thing. 

He confidered the mtereft of commerce to* 
ke deeply concerned in the fupport of fair 
credit, and the difcouragement of falfe. The 
interefts of commerce, and of gentlemen wh^ 
dealt in difcounting paper money^ were not 
exa£)ly the feme. Trade might receive » 
deep wound from^ the failure ot a number o§ 
capital houfes, when the dealers- in paper 
might receive twenty ihi Dings in the pound,- 
by proting their debts under twenty different 
commtflions. While their Lordfmps were 
attending to the iremrefts of the holders of 
bills circuniftanced like the prefent, they 
i>ught hot to forget the interefts of the trade 
and commerce of the country. To fupport 
foch ioftruments as this, was to encourage a 
4fkit of loofe adventure, a fpirit of gamine 
wi commercie, a fpirit of fraud of every kind^ 
ibe weight of which muft ncce^rily cramp 
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and' dcprcf» every honeil man, who traded on 
his own capital. No evil could arife by giv- 
ing judgment againft thefe bills ; but if tney 
were held to be recov-erable in a court of law, 
Aere would always be found people who* 
would avail themfelves of the advantages to^ 
be der^'ved from the negociation af'fuc-h bills ;; 
this fiflitious credit would go on, and wher^e* 
the mi&hief would end no man could tell. 

Such? were the reafom which induced his* 
Lordfhip to think that the j^dg^nent of the^ 
Court of King's Bench ought to be reverfed, 

Mr. Justice Heath^ concurred with 
the Ghief Bmron, and argvied^ina fimilar man« 
ner.. 

Lord Kenyon^ obferved; fliaf if their 
Lordlhips could fupport this judgment, the^ 
%M>ould be glad to* do it\ and make it fubfervi<<i> 
ent to the honefty of the cafe. 

Im order to make out a title in^ a manner 
conformable to the words of the in ft rumens; . 
the indorferaent of John White muftbe prov- 
ed;, this couid not be done in this indance,. 
hecaufe the fpecial verdi6l had found, that 
no fuch perfon edified. From the nature of* 
i\m bill,, it could not be negociated in* the* 
tetms in which it was drawn ; but melancho*^ 
ly indeed muft b^ the cafe of many perfons^ 
if there were pof^ive rules of law that no in- 
ftrument (hould operate at all, unlefk it op« 
erated in the very terras m which it was writ- 
ten. But deeds operated in a variety of ways,. 
in order to efie6luate the intentions of the 
parties. He was furprifed at the obfervaiien 
that deeds a dmitted of a more lax conftruc- 
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tion than Bills of Exchange. This dof^rine 
was new to him. In deeds that were intend- 
ed to a6l on real property, and where the 
afliftance of conveyancers was called in, he 
(hould have thought as much {lri£lnefs at leafl 
ought to be obferved in the conftruftion of 
infliuments of that fort, as in Bills of Ex- 
change, which were drawn by men of plain 
common fenfe, who were eogaged in trade, 
and who had no legal afTi (lance. He faw 
. nothing that could prevent fuch a bill as this 
being negociated according to its legal opera- 
tion. Tnere was the cafe of a Bill of Ex- 
change which came extremely near to this, 
tried before Lord Mansfield in 1769, where 
his Lordfhip had held, that the holder was 
entitled to recover. 

In anfwer to the obfervation, that it would 
be hard if fome remedy were not to he given 
to the party who had paid a valuable confidera- 
tion for this bill, it had been faid that the 
|)laintifrs ought to have brought their afiion 
fx deliilo again il the acceptors. But it muft 
be remembered, this was a remedy not ne- 

f;ociable in its nature ; it could not be trans- 
erred, and died with the party who was guil- 
ty of the fraud. An aft ion ex contraSIu did not 
die with the party entering into the contrafch 
His Lordfhip faw noreafonwhy the judgment 
of the King's Bench (hould not be aflfirmed. 
The Lord Chancellor began with obferv- 
ing, that this queftion did not turn on any 
general rule of fubftantialjuflice, or on policy, 
but on the form of the action ; and the quef- 
tion was, whether the plaintiffs' method of 
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complaining, and the mode in which theyr 
fbu|pt redrefi* did or did not apply to thetP 
particular cafe. 

I M the whole ceurfe of the argument, no 
doubt had beea entertained of the wifdom of 
Ae law, which had osdained fpecific remedies^ 
for fpecific cafes. 

By the fpecial verdi3, the plaintifi-were 
not found to have any cognisance of the 
fraud ; the bill being drawn in the manner 
in which it was, it became important to fay 
whether there was no* fraud* The reafon of 
making the bill payable to the name of John* 
White, was ii» order to give it a greater de^ 
gree of currency, and a more extenfive cir- 
culation. It was to give countenance to a 
thins which was unreal, and which, in his. 
lx>ra(hip's apprebenfion, muft be deemed a 
fraud. 

His Lordfliip, after remarking on the dif- 
t^flion between bills payable to order and^ 
payable to. beaner:, proeeeded to obfervethad 
ibe fpecial verdid had ftated all the fa£ls ne^ 
ceflarv to be known, except one, which would 
have 6een very material, and that was whether 
. Gibfon and Jobnfon, at the time they accept-^ 
td this bill, Knew that the defendants in er- 
xor had paid the drawers value for it. In 
confequence of accepting this bill, die ac« 
ceptors came under aH the obligations to pay 
1$, which the nature of the-inflrument requtrea^ 

The thing which firft required explana- 
tion was this ; what was the true conftruc* 
tion of the law on this infirument, with ref- 
ped to all the parties to the tranfaClion ?** 
Under what obligations had they come to the- 
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Eublic or to the individuals concerned in tbe 
ill ? This was a very material article in the 
inquiry. The learned judges bad confined 
iheir anfwers too clofely to the fpecial ver« 
did, and had not given him that latist'a3ion 
which he had e?tpe£led on this part of tbe 
cafe. It had indeed been hinted, that if a 
a forgery hid been dated in the fpecial ver-> 
di6l, this might have made a difference ; and 
it had been doubted, whether the acceptance 
would have been a felony, though the indorfe- 
ment had been found to be a forgery wirti 
refpefl to the drawers : as on the fpecial ver- 
, dia, however, no forgery was dated, nothing 
. of this fort could be implied : it was for tbe 
fafcty of mankind that the forms of law (hould 
be obferved, and (hat nothing (hould be aflu- 
. med beyond what wasexprefsly found by the 
fpecial verdifl. Though the evidence were 
ever fo cogent, a court of law could not draw 
the conclufion ; that was the province of the 
jury. 

1 HIS was indeed a melancholy cafe, with 
reipeft to the parties. For, whatever became 
of this bill, w.th refpefl: to the very next ttrat 
. came before the court, it muft be decided, 
, whether this was or was not a forgery : wheth- 
er the puttirg the name of John White, oc 
any other forged name on a Bill of Exchange, 
was not matter within the flatute. This he 
could have wifhedto have been flated. It 
mufl therefore be found. It muft be deci- 
ded, whether thofe who call therafelves mer- 
chants flw!l be permitted to put fifiitious 
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names, or the names of any other pcrfon« ot 
tills, and write thofe names tliemfelves. 

It was a queftion which deferved a folu- 
tioH, bow far fuchan inftrument as this was 
or was not to be confidered as made for the 
purpofe of obtaining money under falfe pre- 
tences ? 

The criminality of this inftrument ought, 
in bis LordOiip's opinion, to prevent the hold- 
ers of it from bringing an aftion on k. He 
was rather inclined to go on the fair and clear 
rules of law, let the lofs fall where it would, 
than to ilrain a rule of law to do fubftantial 
juflicc in a particjilar cafe : for by the latter, 
more harm was done to the public than good 
to individuals. 

The next queflion which arofe in this in- 
quiry was, whether this was a bill payable to 
bearer in the terms of the fifth count? And 
here his learned friend, who had immediately 
preceded him, had difappointed him. He 
thought it material to be determined, at what 
period this inftrument began to be a bill pay- 
able io bearer. Did it begin, in the language 
of the fixth count, after it came into the hands 
of ihe holders, and before they carried it to 
the acceptors ? — Suppofe the holders of this 
bill had known that John White was a nom- 
inal perfon at the time they took it, — he wifli- 
ed to know whether, in that cafe, it would 
have been rId'iW payable to bearer. He wiQi- 
ed alfo to know, if this bill had been loft, and 
had got into. the hands of a fl ranger without 
any of thofe names upon it, wnether that 
firanger could have come to the acceptors 
and demanded payment ; could he have re- 

covered 
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covered in an aQion agaioft the acceptors, and 
Jiave put the acceptance out of doors ? 

As a meafure of general policy, it was ef 
extreme importance that iranfa£lions of this 
kind OiQuld be flopped. Fi£ti(Mis on bills 
would be the confiam courfe, if their Lord- 
ihips made fuch bills pavable to bearer. 

With regard to the nard(hips of the cale, 
lie obferved there muft be fome remedy. The 
law always found a proper remedy for eveiy 
injury. The queftion was fairly reduced to 
this : was it ever according to the avowed pol* 
icy of the law of England, ihat the contents 
•of a Bill of Exchange Ihould be proved by 
any thing but by the words of the bill ? He 
•conceived that no hill could have a fenfe in- 
troduced upon it, but what was agreeable to 
the words of the bill ; and it was on account 
*of its deviation from this rule that he diflent- 
*ed from the prefent judgment. If it were 
laid, that a Bill of Exchange was what it pur- 
ported to 'be, the holder knew what he had 
to expefi, and would not be afraid of advan- 
<ing nis money ; but if it were held that a 
'bill, which, on the face of it, appeared to be 
<payabie to order, was a bill payable to bear- 
-er, it was impoffible for the holder to know 
<what would happen. The Court of King's 
Bench had given a judgment on this bill con- 
trary not only to all the notions which the 
^lolders had on the fubie6l, but contrary to 
«very expe£lation which they could pofiibly 
QOteruin when they took it— they had taken 
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it as a bill payable to order, and it had turned 
o«t to be a bill payable to bearer. ^ 

It had beai humoroufly faid, that it could 
not be told what a will was, till it had gone 
through the Houfe of Lords; but he had 
never heard this of a bill of exchange. 

His L©rd(hip next adverted to the niji 
prius decifion of Lord Mansfield, in 1769* 
He conceived that cafe did not apply to the 
prefent; becaufe Lord Mansfield had faid 
be would not permit parties to avail themfelves 
of their own fraud ; and held that the inftru- 
ment (hould be confidered to be what it pur- 
ported to be on the face of it. But in the 
prefentcafe direSly the contrary was attempt- 
ed ; it was wifhed to convert a bill which on 
the face of it purported to be a bill payable to 
order, into a bill payable to bearer. He con- 
ceived that more authority^had been given t<^ 
tliat cafe than Lord Mansfield intended. 

It had been faid, that this judgment might 
be fupported from analogy to deeds which re- 

Sulated the conveyances of real eftates. In 
eeds, there muft be certain words ufed, as 
dedi conctjfi^ &c. without which the con* 
vcyance would be void. There rauft be a 
fubje£l grantable ; there muft be a perfon 
capable of granting ; and there muft be a 
perfon capable of receiving. 

In like manner he conceived there muft 
be a certain form of words ufed in bills pay- 
able to order, and a different form in bills 
payable to bearer. It muft appear clearly on 
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the face of ihe bill, whether it be a bill paya- 
ble to order, or a bill payable to bearer. On 
thefe grounds he differed in opinion from thofe 
v^ho thought the judgment would be main- 
tained on the fifth count. 

If he were tofupport the judgment on any 
count it would be on the firft. This was not 
a Bill of Exchange, affignable according to 
the law and cullom of merchants, but it was 
an undertaking. If the defendants in error 
had given money to the drawers for this bill, 
ind the acceptors had known that they had 
done fo, and on that account had accepted the 
bill, he conceived this would have been an 
undertaking to pay the debt of another : for 
in that cafe the drawers would have been in- 
debted to the holders, and the acceptors would 
have been apprized of that circumftance ; 
and the confideration would have been, that 
they, by intcrpofing their credit, would have 
prevented the holders from going back oa 
the drawers. It would not have been a nu- 
dam paBum, 

But bis Lordfhip conceived it would be 
impoflible the judgment could be fupported 
even en the firll count, and he faw no ground 
on which it was poflible to affirm the judg- 
ment. Their Lordfhips ought not to forget 
the numerous inconveniences that would at- 
tend the tranfa£lions of commercial men.-^ 
Who was to know that John White was a 
mere fiftion ? JVkcn was it to be known ?— 
When the holders come agatnft the accept- 
ors, they refufe payment, and Hand an aSion i 
and at laft the holders are told that the inftru- 
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meat which they took as a bill payable to or* 
der, was a biii payable to bearer. Let it be 
fraud or not to make fuch an inftrument, i^ 
mud be an aflignable bill; The acceptors 
fhould not be allowed to urge fraud in their 
own defence : they fliould be bound by the 
fraud : they fliould be tied down to thehr 
tran&Qion as if it had been honeft and bona 
Jide. But the obfervation of the Chief Baron 
appeared unanfwerable, that until the plain- 
tiffs had made out their title, the defendants 
could not be called upon to make a defence. 

Lord Loughborough faid, that he contin- 
ued of the fame opinion which he had ori- * 
ginally delivered in the Common Pleas ; that 
this inftrument ought to be confidered as a 
bill payable to bearer. 

The Lord Chancellor had very properly 
propofed to the confideration of the judges, a 
queftion preliminary to the difcuflion on the 
merits. This queftion was, whether by the 
matter found in the fpecial verdift, the afls 
done by the parties to this bill imported an 
utterance of it, knowing it to have been For- 
ged ? 

The anfwer which had been received was, 
that from the matter found in the fpecial ver- 
dift, it was impolfible to fay any forgery had 
been committed refpefting the bill. One of 
the judges had hefitated whether the accep- 
tance amounted to an utterance; but the gen- 
eral opinion was, that there was no forgery 
on the bill. The ground on which the judg- 
es delivered this opinion was inconteftable. 
The fpecial verdi£l did not ilate that the wri- 
ting 
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ting of the name of John White on the biB 
vras done with an intent to defraud any partic- 
ular perfon. 

On the fpecial verdi£l:, the tranfa£lion was 
ftated thus — Livefay , Hargravq, and Co. made 
this paper in the form of a hill, and diie&ed 
it to Gihfon and Johnfoo, defiring them-, 
three months after date, to pay to John White; 
or order, 721 1. 5s. for value received. After 
that, and before the bill was prefented for ac- 
ceptance, it got into the hands of Minet and 
Fe£lor, for a valuable confideration. But a 
very material circumftance had taken place, 
by the drawers having indorfed it. The in- 
dorfement of the drawers was certainly un^ 
neceffary with refpeft to the bill itfelf ; but 
the jury feeing the indorfement of the draw- 
ers before the value of the bill was a£lualiy 
paid, thought it a demonflratibn that no de« 
ception had been praflifed on the holders, but 
that it mull have occurred to Minet and Fee* 
tor, that White was not in fa£l the payee of 
the bill ; for that if he had, it muft have come 
from him, and not from the drawers ; and that 
it was impoHible to account for its coming 
back again to the drawers,, if it had come out 
of the nai>ds of the payee^ which it muft have 
done had he been a real perfon. Thistie- 
monflrated that it was completely indifFerent 
whether White eiifted or not ; whether he 
was worth a fixpcnce or not ; whether he was 
to be found or not. Gibfon and Johnfon ac- 
cepted it as the draft of Livefay, Hargrave, 
«nd Co. with their indorfement upon ir, as 
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the tfidorfement of a bill that bad never been 
out of their cullody. Finding it with the 
name of Livefay, Hargrave, and Co. indor* 
fed upon it, as well as that of John- White, 
they accepted. On what ground, and un- 
der what circumftances did they accept it ? 
Was it an acceptance to pay to the order of 
John White ? They knew at the time the 
name of White was nothing. They knew 
it was a bill that had come immediately out 
of the hands of Livefay ^Ha^grave, and Co* 
and therefore they accepted it, to pay to the 
perfon who for value held it of the latter, 
which was to pay it to whoever fiiould be 
the bearer. 

The diftinftion between bills payable to 
order, apd bills payable to bearer was this, 
that the forager muil be aifigned by the real 
payee; they could never get back to the hands 
of the drawer but by being difhonoured. A 
bill payable to bearer was Tuch a bill that any 
man who picked it up in the ftreets, might 
maintain an a£lion on it. The (late of the bill 
in queflion, when prefented for acceptance, 
negatived the idea that there was any fuch 
perfon as John White. The acceptors knew, 
that the words John JVkite, or order, were 
merely colourable. 

There was a convenience in trade for 
merchants to be able to raife money; and 
this was frequently done through the medium 
of Bills of Exchange. The bills were ftnt to 
market and negociated by means of the bro- 
kers. The broker put a name upon them, and 
did not difclofe bis principal until he had 

X 2 found 
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found a perfon who would deal with him ; 
the principal was then difcovered, who then 
put his name on the bill, and from the mo* 
TTicnt the buyer got that indorfement, he \Wais 
perfe6VIy indifferent. 

The acceptance was fubfequent to the in« 
dorfeinen^ by the drawers ; the bill had ceaf- 
cd to be payabFe to the order of John White, 
becaufe the acceptors, at the time they put 
their acceptance to it, took Jbhpi White to 
be merely matter of form ; and therefore his 
Lordfliip was of opinion, that, in its proper 
and legal pperation, and \n the real ftate of 
the tranfaftion between the parties, this was 
a bill which Gibfon and Johnfon iJndcrtook 
to pay to whoever (hould produce that bill 
to them with the indorfement of Livcfay, 
Hargrave, and Co. and to whoever had paid 
a valuable confideration to the drawers^ 

The Chief Baron h^d conceived thequef- 
tion to be. Whether the p^aintiff had made 
his title to recover on this bill, and thtt the 
defendant was not obliged to move one ftep^ 
in the caufe until the plakitiflF had producecl 
evidence of an affignment made by White, 
by fome c ire um (fan ces that wcwtld amount ta 
a proof again ft' the perfon who difputed that 
£a£l» They mufl prtvioufly cftablilh the fa6f, 
that an affignment had been made of that bill 
by John White,, before they could call for 
payment. 

This objeftion had operated flrongly on 
his mind ; but he thoughthe could anfwer it : 
ir feemed to him to proceed on a miflaken 
flate of the qpefliom 

Hs 
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He conceived that the plaintiffs had clear- 
ly and diftinftly proved their title to the billv 
by proving thdt they had paid valu^ for it tQ 
the perfon from whom they received it, 

A FEW obfervations would make this fuT- 
fi ciently clear. The defendants in- error had 
proved they jpaid valcre for thebiM-to Live- 
fey, Hargrave, and Co. Whether the name 
o{ White or order could be proved or nof, 
an a6tion might be brought againft them as 
rndorfers. For a long feries of years, the 
courts bad held,^ that in an aftion by an indor«i 
fee againft an iftdorfer, it was orfrly necelTary to 
prove the indorfer's hand ; and it was on this 

f round that an indorfement made a new biih 
n the prefent bill he could prove that the 
drawers wrote the name «of White with the 
privitY of the acceptors. It was in vain, 
ihcrelore, to fay that he had not made out hir 
title ; he had met the difficulty fuggefted ; and 
the only queftion was, whether he had made 
out fuch a title as would give him a light to 
recover. ' 

He confeffed,. that when the juffice of the 
cafe dared him fully in the face, he did net 
find himfdf pleafed to-be knocked down by » 
formal objection. He conceived that fub- 
ftantial juitice was of much more importance 
than the beauties of fpecial pleading. 

This was an engagement, on the part of 
the plaintiffs in error, to pay to whoever 
fhould hold this bill under the indorfement 
of Livefay, Hargrave, and Co. Was not thi.«^ 

i» 
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in Cid and in troth, an underuking to die 
iiearer ? It was not an engagement to pay ex- 
prefsly to Minet and Fe£lor, but to-any perfon 
who could entitle himfelf under an indorfe* 
nent from Livefay, Hargrave, and Co. The 
f rue efie£l of the bill, in every form in which 
it could be put, was, that it was a bill payable 
to bearer. This bill was never feot mto the 
world as a bill payable to order; for while it 
was in the hands of the drawers it was not ; 
and the moment it was feat into the world, it 
was a bill payable to bearer. It was no flrain« 
ing of the law, therefore, to fay, that this bill, 
to all intents and purpofes, was a bill payable 
to bearer. 

It had been fa id, that if this judgment were 
affirmed, it would be produflive of numerous 
inconveniences. He durft not truil himfelf 
to look into futurity, to fee what would be 
the confequence of checking this, or the utiU 
ity of feuing up a fiflitious payee. If this 
were really ufeful to merchants, and was pro- 
hibited by the decifion in the prefent cafe, 
their Lordihips would only tell them, inffead 
of a fi£litious name, to fubflitute the name of 
the meaneft cobler in the ilreet, or the lowed 
clerk inthehoufe. 

T^EiR Lordfhips knew that the parties 
had ail become bankrupts ; fuppofe the pre- 
fent holders could not recover in an a£kion 
brought upon this bill, what would be the 
llaie of thefe parties ? — At the time when the 
credit of thefe different houfes was broken up, 
a vail amount of their engagements flood on 
fuch bills, which had been given to tradef- 
inen for goods fold and delivered. The con* 

fequcnce, 
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Tequence might be, that if fuch bills were 
held to be a nullity, thefe gentlemen might 
finiih their bankruptcy ; would have their 
certificates in their pockets, and a large fur- 
plus to themfelves. It would be a great re- 
proach to ruilice, and to the laws of England, 
not to be aole to overtake the extravagance of 
defperate adventurers. 

He was, on thefe grounds, o-f opinion, that 
the judgment of the Court of King's Bench 
ought to be affirmed. 

Lord Bathurst fa!d, that at firft he 
had felt great weight in the obje£lion of the 
Chief Baron, refpc£ling the infufficiency oi 
the plaintiffs' title, but he was now fatisfied 
that this had always been a bill payable to 
hearer. But if the caufe had been tried be- 
fore him, he would have followed the exam- 
pie of Lord Mansfield^ and not have permit- 
ted the defendants to infill on the proof of an 
aflignment by John White, whicn they had 
always known was impoflible. It was con- 
fident with juflice that the holders fliould re- 
cover the amount of the^ bill for which thev 
had given a valuable confideration ; and Gib-- 
fon and Johnion having accepted this bii^, 
they (hould not be now permitted to fay they 
would not be bouod. — His Lordihip there- 
fore thought, that the judgment ought tobeaf- 
Jirmed. 

TH£ Lord Chancellor then put the quef- 
lion, that the judgment be reverfed, when, 
without a divifion, it was affirmed. 

Since this decifton, the queftion has been 
jgaift agitated^ in the cafe of Hunter, in the 

qhara6ier 
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chaFa£ier of indorfee^ againft GIbfon and 
Johnfon^inthalof acceptors. 

The caufe came before Lord Kenyon and 
a Tpecial jury at Guildhall, at the fittings af- 
ter Michaelmas term, 179 1, when the defend- 
aats demurred to the evidence offered on the 
part of the plaintiff. 

The bill was dated *• Falmouth, 11th 
March, 1788," and purported to be drawn by 
Nathaniel H ingfton, payable to William FUtch^ 
er or order, and was addreffed to Gibfon an4 
Johnfon, Bankers, in London ; the accept- 
ance of the latter appeared on the face of it; 
and it was indorfed *' William Fletcher," and 
** by procuration of Livefay, Hargrave, and 
Co. A. Goodrich." 

The declaration contained 13 counts:— 
~ The tirft of thefe ftated, in the ufual form, the 

drawing of the bill by Hin^fton in favour of 
William Fletcher, and its direflion to Gibfon 
and Johnfon, fuggefting that Hingfton, at the 
time of drawing it, well knew .that no fuch 
perfon exiftedas William Fletcher, mention* 
ed in the bill ; it then ftated, that on the faid 
bill a certain indorferaent was made, purport- 
ing to be the indorfement of William Fletch- 
er named in the bill, and to be fubfcribed 
with his nanie, requiring the fum of money 
mentioned in the bill, to be paid to certain 
perfons ufing trade and commerce as co-part- 
jiers, in the co-partner(hip, name, and firm of 
Livefay, Hargrave, and Company, ^r/A«V (?r- 
der; that the bill was afterwards prefented tp 
Gibfon and Johnfon for acceptance, who, ac- 
cording 
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cording to thecuftom of merchants,accepted it, 
knowing that no fuch perfon exifled as Wm. 
Fletcher in the bill named, and that the name of 
William Fletcher fo indorfed on the bill was 
not the hand-writing of any perfon of that 
name ; and that the faid perfons ufing trade 
and commerce in the name and firm of Live- 
fay, Hargrave, and Company, afterwards, by 
a certain indorfement on the bill, fubfcribcd 
with the hand and name of one Abfalom 
Goodrich, by procuration of Livefay, Har- 
grave, and Company, according to the cuftom 
of merchants, appomted the money, in the 
bill mentioned, to be paid to the faid Robert 
Hunter, and delivered the bill fo indorfed, 
as well with the name of the faid William 
Fletcher as with the name of the faid Abfalom 
Goodrich to the faid Robert Hunter, by rea- 
fon whereof, &c. 

The fecond count ftatefd, exaftly in the 
common form, the drawing and direftion of 
the bill ; the delivery of it to William Fletch- 
er as a real perfon ; the prefentment of it to 
Gibfon and Johnfon; its acceptance by them; 
a fpecial indorfement by William Fletcher to 
Livefay, Hargrave, and Company, or their or- 
der ; and the indorfement to Hunter, by their 
procuration by Abfalom Goodrich. 

The third count defcribed the bill as 
drawn by Hingfton on Gibfon and Johnfon, 
payable to the bearer,. ^ 

The fourth count, after ftating that the 
bill was drawn by Hingfton on Gibfon and 

Johnfon, 
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Johfifon, and made payable to William 
Fletcher or order, and that it was prefented 
to Gibfonand Johnfon, and accepted by them, 
averred, that at the tine when it was drawn, 
or at any time afterwards, there was not any 
fuch per f on as William Fletcher, the fuppo- 
fed payee, but that the fame name was merely 
fi3itious, by reafon of which it alleged the 
fum of money mentioned in the bill became 
payable to the bearer ; and it then averred, 
that the plaintiff, in due form of law, became 
the bearer and proprietor of it. 

Th e filth count defcribed the bill as drawn 
on Gibfon and Johnfon by Livefay, Har- 
grave, and Company, " with the hand and 
name of the faid Abfalom Goodrich by pro* 
curation of the faid Livefay, Hargrave, and 
Company, thereunto fubfcribed," and made 
payable to Robert Hunter, the plaintiff, or 
order.* 

These were all the counts framed on the 
bill itfelf. 

The fixth count, reciting ** that the faid 
Nathaniel Hingfton was indebted to the 
plaintiff Robeit Hunter for money had and 
received for the ufe of the plaintiff, and for 
fnoney paid, laid out, and expended by the 

6' laintiff for the ufe of the laid Nathaniel 

[jngfton ; and that the lafl mentioned fum of 

meney, 

^ Thh count wat evidently framed on the principle 
4h«t th« indorfement by the procuration of Livefay, 
Hargrave, and Co. waits between them, the acceptort, 
•and • fubfequent indorfce, to be coaiidcred as a nevr 
biU. 
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money, at the time of making the promife 
and undertaking thereinafter itientioned, was 
v^holiy due and owen and unpaid from the 
laid Nathatiiel Hingflon to the faid Robert 
Hunter/' alleged, that the defendants^ Gibfon * 

and Johnfon, in confideration of the premifes^ 
and alfo in confideration that the plaintiiF, at 
their fpecial in fiance and requell, would fore- 
bear and give day of payment of the laft-men* 
tioned fum until the 14th day of May, 1788,* 
and would not fue the faid N. Hingfton for 
the recovery of that fum at any time before 
default (hould be made by the aefendants in 
payment of it, according to their promife and 
undertaking next theremafter mentioned, un- 
dertook and promifed to the plaintiff to pay 
him that fum on the 14th day of May, 1788 : 
It then averred that the plaintiff, confiding ia 
this promife and undertaking, forbore and gave 
day of payment till the 14th of May, 1788, and 
did not fue or profecute the faid N. Hingfton 
for the recovery of the faid fum^ or any part " 
of it, at any time before the defendants had 
made default in paying the faid fum, accord- 
ing to their promife and undertaking ; and 
that the plaintiff had not at any time ^nce the 
making of that proniife and Undertaking fued 
or profecuted the (aid N. Hingflon for the re- 
covery of that fum or any part of it, but had 
wholly forborne fo to do ; and that the /aid 
ta/i'inentiomd fum of money remained wholly 
we and unpaid. &c. 

^ This was the dtj the bill became due. 

t Y 
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The feventh coo3t diSercd {rom the &xik 
x>nl)r in this, that k alieged the undoiakiBg of 
the defeiulaots to ^dj oo the 14th of \ialy to 
be conditional^ ** it the bid fum of moacf 
ihould then remain unpaid to the laid Rob- 
crt Hunter ;" and, inSead of averring ** that 
the faid laft-mentioned fum of mooey remain* 
ed wholly due and unpaid," averred ^ that, on 
and after the faid 1410 day of May, 1788, it 
had remained, and had been, and flill ^eraaitt- 
edf and was wholly due and unpaid, 8cc." 

The eighth count refombied the fixth, dat- 
ing Livefay, Hargrave, and Company, as the 
original debtors to Hunter* inftead 01 Hingf- 
ton. 

The ninth differed from the eighth only as 
-the feventh did from the fixth. 

Til £ tenth was for money ha^and receiv* 
^d.; the eleventh for money paid ; the twelfth 
for money lent and advanced ; and the thir- 
teenth on an account fiated— The plea was 
the general iflfue. 

Th-e record proceeded in thefe words :«-» 

** An d the jurors of the jury, whereof men- 
tion is within made^ being called, likewife 
come, and being chofen, tried and fworn, to 
f'av the truth of the premifes within contain* 
ca, the faid Robert Hunter produced to the 
^ury aforefaid a certain inftrument in writings 
in the words and figures following, that is to 
fay— ' 

£. 521. 7*. 
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Falmx>uth\ March 11, 1788:^ 
"Two months after date pay to Mr, WiU 
Ham Fletcher, or order, five hundred twenty- 
one pounds feven (hillings, value received,, 
with or without advice. 

Nathaniel Hingston,- 
To Mtffrs. Gibfon and Johnfon^ 

Bankers^ London. No. 2068.^ 

G. and J, 


And whereupon are the following indorfe- 
ments, •• William Fletcher," " by procura- 
tion of Livcfay, Hargrave, and Co. * ** A. 
Goodrich ;" and the laid Robert Hunter, ta 
prove and maintain the iffue within joined on 
nis part, (hews in evidence to the jury afore- 
faid, by Robert Booth, a witnefs auly fworn 
in that behalf,, that he, the fsud Robert Booths 
was a clerk to certain^ perfons ufing trade and 
commerce as co-partners, in the co-partner- 
fliip, namCy and nrm of Livefay, Hargrav«, 
and Company, and that one Nathaniel Hingf- 
ton was, at the time of drawing the fatd m* 
Itmment, a (hop-keeper, at Falmouth, in the 
county of Cornwall ;that the name of Na- 
thaniel Hingfton fubfcrtbed to the faid inftru- 
mcnt was the hand-writing of the faid Na- 
thaniel Hingfton, and that he drew the fame 
as agent to the faid Livefay, Hargrave, and 

Company ;; 
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Company ; that Livcfay, Hargrave^and Com* 

J any ufed to fend down to the faid Nathaniel 
lingAon blank Bills of Exchange for him ta 
^ fign as the drawer thereof; that many fuch 

blank bills were fent down t<^etber ; that 
• when they were returned to the iaid Livefay, 
Hargrave, and Company, they filled up the 
blanks with the fum to be paid, and the name 
of the perfon to whom the fame was to be 
payable ; that when the bills were fo drawa 
and filled up, they were carried, indifcrim- 
inately with other bills, tothehoufe of Thom- 
as Gibfon and Jofeph Jofanfbn, the defen- 
dants, for their acceptance ; that Livefay, 
Hargrave, and Company gave Gibfon and 
Johnfon advice of the bills fo drawn by the 
laid Nathaniel Hingfton ; that fuch bills, in^ 
difcriminately with the faid other bills, ufed 
to be carried two or three times a day from 
the hcTufe of Livefay, Hargrave, and Com-, 
pany to the houfe of Gibfon and Johnfon 
for acceptance, and were often carried wet; 
that the acceptance of the bill produced was 
the acceptance of the defendants, Thomas 
Gibfon and Jofeph Johnfon ; that the faid 
Robert Booth upon thofe occafions ufed to 
fee the defendant Johnfon ; ihat Livefay^ Har- 
grave, and Company were generally indebted 
to the defendants, Gibfon and Johnfon, on 
the balance^^of accounts, for cafh advanced 
by the faid Gibfon aoH Johnfoa to the faid 
Livefay, Hargrave, and Company ; diat tfie 
defendants, Gibfon and Johnibn, were cov* 
ered for thefe acceptances by Bills of Ex. 

change 
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change given as a fecurity for the fame, but- 
that the faid bills fo given as a fecurity have 
not been paid ; that no fuch perfon as Wil- 
Kam Fletcher in the faid in firument and in« 
4or(ement named, eiufted; and that the name 
William Fletcher, fo indorfed on the faid in- 
flrument, was not the hand-writing of any 
perfonof the name of William Fletcher. And 
the faid Robert Hunter further (hews in evi* 
denceto the jury aforefaid, bjr one Stephen 
Barber, a witnefs duly fworn in that behalf, 
tfiat he negociated the inftrument now pro* 
duced,. witS the plaintiff Robert Hunter ; that 
be carried it from« Livefay, Hargrave, and' 
Company, to get it difcoumedfor them ; and 
that he toldtlie faid' Robert Hunter from whom 
he c^me : that the faid Robert Hunter gave 
faira the value for the faidiniirument in mon« 
ey, and he took it back to be indorfed by 
Livday, Hargrave, and^ Company; and that 
it was indorfed by Abfalom Goodrich, by 
procuration of Livefay, Hargrave, and Com« 
pany: that the faid- inftrument had been ac* 
cepted by Gibfon and Iphnlbn before it was 
carried to be difcottnted." 

After ftating, the demurrer to this evi- 
dence, and the joinder in demurrer, the re- 
cord ^proceeded thus :- 

** Whereupon it is^ told to the juror* 
aforefaid, that they fbali inquire what damages- 
the faid Robert Hunter has fuftained, as well 
by reafon of the matter (hewn in evidence as 
aforeiaidi afr for his cods and charges by hin^ 

Y2- aboutr 


. about bis fuit in (bi» bebalf expended, in caf® 
it ihall happen that judgment (hall be ^ivecr 
upon the evidence aiorefaid for the faid Ro- 
bert Huriter; and the jurors *forefaid, upon* 
their oaths aforefaid, tbereapon &y, tiiat of it 
ihall happen that judgiBent (hall be giiven foar 
(he faid Kobert Hunter upon the evidence* 
aiorefaid; then they aflefs the damages of tbe 
fiid Robert Hunter, by him fuftained by rea« 
fon of the matter (hewn in evidence as afore- 
faid, befides his coils and charges by him a^ 
bout his fuit in this behalf expended, to 52fL. 
7^, and for thofe cofts and chaives to 40s,—* 
and thereupon the faid jurors, by the adenC 
iii the faid parties, are difcharged from givir^ 
' any further vcrdi^l upon the premifes."— --*- 

"J nen followed the entry of judgment for tlie 
plaintiff. 

In Hilary term, 1792, this demurrer to 
evidence was fet down for argument before 
the Court of King's Bench ; but it being the 
under (landing of both parties that a writ of 
error was to ue brought, the court- gave judg- 
ment for the plainti^ without argument. 

On this judgment a writ of error way 
brought, returnable in Parliament, and the 
general errors aflfigned^ 

The cafe having been fully argued at the 
bar of the Houfe of Lords, the following 
qtieftions were propofed to the judges : — 

1. Whether, upon the (late of the evi- 
dence given for the plaintiff in this cafe, it 
wa« coBipelent to the defeiidaiit& to iafift^^up-*' 

Oft 
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on the jury being difcharged from giving st 
verdidt, by dem^irriBg to the evidence* and 
obliging the plaintiff to join in diiemurrer ? 
' 2. Whether, on ibis record^ any judg« 
ment can be given i^ 

3. Im cafe 7{^ judgment can be given, what 
ought to be the award ? 

To thefe cjueftions Lord Cliief Jiifticd 
Eyre delivered the fmaniimni^ anfwer of the 
judges. 
- Hfs Lordihip, after explaining ehe nature 
of demurFers in general, and concluding his 
explanation by obferving, that before the 
^eilion between the parties could be refers 
red to the decifion of the judges, ** the JaSf 
fliuft be firft afcertained," proceeded to dif- 
cufsthe firil quefiion in the prefentcafe. 

** All the books/' he obferved, ** agreed^ 
that if a matter of r^c<rraf, or other matter in 
writing, were offtrrcd in evidence to main- 
tain an iifue joined between the parties, the 
adverfc party might in/zji 6n the jury being 
difcharged from giving a verdift, by demur- 
ring to ibe evidence, and compelling the party 
offering the evidence to join in demurrer ; 
that the books alfo agreed, that if parol evi« 
dence were offered and the adverfe party 
demurred, he who offered the evidence might 
join in demurrer if he would; but that, on the 
queftion whether the party offering farol 
evidence fliould be compelled to join in de- 
murrer, the language 01 the booKs was veiy 
m(yflin£l, -That the a^eafonafligned, why he 

flkould 
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Ihould be obliged to join in deinunrer, whetr 
the evidence he offered was in writing i^vt^s- 
this, *' that there cotdd nat be any variance of 
matter in wriUngJ*^ Thzt parol evidence 
was fometimes certain, and no tnore admitted* 
•{ any variance than matter in writing ; but 
it was aifo frequently loofeand indeteriainate^. 
frequently circumltantiaL That* the reafon 
Cor obliging the party offering evidence xm 
writing to join in* demurrer, applied to the 

Jirfi fort ofj^ar^/ evidence, but did not apply 
to the fecond, which might be urged witb^ 
more of lefs cffeft to a jury;, leaft- of all 
would it apply ta evidence of circumfiances^ 
which was meant to operate beyond the firot^ 

. of the exiftmce of thoje circum/lance^^ and to 
conduce to the proot of the exiftence of other 

JjaBs^ — yet, if there eouldbe bo demurrer in 
• fuch cafes, there would be no confiflency in< 
the do3rine of demurrers to evidence, by- 
which the application of the law to the facl 
dn an iffue was meant to be withdrawn fronts 
a jury, and transferred to the judges. If the 
party who demurred would ad?ml the fa3y. 
the evidence of whichfaft was loofeand inde- 
termmate ; or in. the cafe of cir cumflantial* 
evidence, if he would admit the emftence oV 
^tfail, which the circumjlances o&red in* 
«vi3ence cooduced to prove, there would^ 
then be no more variance in tliis parol evi- 
dence than in a matter in writing, and the. 
wafons for compelling, the party who offered- 

the. 
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the cvidtnce to join in demurrer would then 
apply, and the dofirine of demurrers to evi- 
dence would be uniform and conCilent/' 

After (hewing, from an elaborate exam- 
ination of the cafes^ on the fubie£l^ that this 
was the iair refult of the principles adopted iti 
them, his Lordfliip faid, that the anfwer on* 
which the judges had agreed to the firliquef- 
tion propofed to them was this, " That upotj 
the fiate of the evidence given for the plain- 
tiff in this cafe, it was not competent to the 
defendants to infift upon the jury being dif- / 
charged from giving a verdift, by demurring 
to the evidence, and obliging the plaintiff to- 
join in demurrer, without (HJlinBly admitting 
upon the record every JaB, and every conclu^ 
Jion which the evidence given for the plaintiff 
conduced to prom'* 

Ta the fecond queftion it was anfwered, 
►that no judgment could be given ; that the . 
examination of the witnefl'es had been con- 
duced io loofely, or the demurrer had beeiis 
fo negligently framed, that there was no man- 
ner of certainty in the fiate of the fa6ks upoft 
Which any judgment could he founded/* 

Ta the third queftion it was anfwered^ 
** that a venire facias de novo ought to be a<b 
warded," which Was accordingly done^t 

Thb 

^Baker's cafe before mentioned, Wright v. Pindar^i 
Al. i8. S. C. Stile %i. Woifl«y v. Filiiker, a RoUe't. 
Rep. 117, 

f Gibfon snd Johnfon v. Himter^ ia tttQU ^^ 
BlacIUkQEi^ 1^7—209. 
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The caufe came on to be tried a fecond 
time before Lord Kenyon, at Guildhall, at 
the fittings after Trinity term, 1793, w'^*^'* 
the defendants tentered a bill of exceptions, to 
his Lordlhip's direS ion ^taibe jury, the record 
of which* after ftating the biH with the in- 
dorfements, proceeded thus :— 
. ** An d the £aid plaintiff thereupon proved^ 
and gave in evidence to the faid jury, thaf 
the name Nathaniel Hingflon, purporting to 
be fubfcribed to the faid paper writing fo* 
produced to the faidjury, was of the proper- 
hand-writing of the faid Nathaniel Hingfton^ 
and that the faid Nathaniel HingQon fo £ub- 
(cribed the {aid paper writing, as tlie drawer 
ef the fame, and as the agent of the faid Live* 
fay, Hargrave, and Company, and was ac- 
cuftomed to draw bills of exchange for them^ 
in his own name, as their agent, and that the 
faid Nathaniel Hingilon refided at Falmouth ;. 
that no fuch perfon as William Fletcher the 
fuppofed payee ever exiiled, and. that the 
name William Fletcher was merely iitUtious; 
and that the faid paper writing, fo fubfcribed 
by the faid Nathaniel Hingflon, and before 
the fame was indorfed with the name of ** A. 
Goodrich, by procuration of Livefay, Har- 
grave, and Co." and alfo before the letteis 
and figures No. 2068, and the letters G. and 
J., were fubfcribed thereto, was fent by the 
laid Livefay, Hargrave, and Company, being 
the fame perfons mentioned and defcribed in 
the faid indorfement, by the name or firm o£ 
_ Livefay, Hargrave, and Co. to the iaid defend*. 

ams» 
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ants for acceptance, who accordingly ac- 
cepted the fame, by fubfcribing thereto the 
faid letters and. figures. No. 3068, and aifo 
thefaid letters G. and J. as the initials of their 
refpeSive names. That the indorfement of 
the name of IVilliam Fletcher, was made by a 
clerk of Livefay, Hargrave and Company, 
whofe name was not William Fletcher, and 
that the faid bill was afterwards indorfed with 
the words, " by procuration of Livefay, Har- 

ave and Co. A. Goodrich,'' by the faid A. 

oodrich, a - clerk of the faid Livefay, Har- 
grave, an^ Go. and paid and deKv^ered by 
them^to the faid plaintiff for a valuable con* 
liderationthen paid to them by the faid plain- 
tiff, who did not know that the payee named 
in the (aid paper writing was fiaitious. And 
the faid plaintiff, in further maintenance of 
tbe faid iffue fo joined as aforefaid, on hi« 
•part, and to (hew that the faid defendants, at 
the time of their faid acceptance of the faid 
paper writing, either knew that the faid name 
William Fletcher , contained in the fame pa- 

J»er- writing, and indorfed thereon as a fore- 
aid, was a fi6litious name, or that the 'faid 
defendants had given authority to the faid 
JLivefay, Hargrave, and Co. to draw the faid 
paper writing, fo produced to the jury, upon 
them the faid defendants, by and in the name 
of the faid Nathaniel Hingfton their faid a« 
gent, expreffed therein to be made payable ' 
to the orper of a perfon who did not in fa£): 
exift, and whofe name was a fiditious name, 
.by having given a general authority to the 
Xaid Livefay, Hargrave, and Co. to draw 
Bills of Exchange upon them the faid de- 
iendants, by and in the name of the faid Na- ^ 

thanidi 
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thaniel Htngfton their faid agent exprefled 
therein, to ke made payable to the order of 
perfons who did not m fafl exifl, and whofe 
names were fi£lttious names, did farther prove 
and give in evidence to the faid jury, that the 
faid liivefay, Hargrave, and Co. ufed to fen4 
down to the faid Nathaniel Hingfton, at FaI-> 
mouth, printed forms of Bills of Exchange, 
Ujpon paper duly flamped for that purpofe. 
with blanks therein for the dates, the times oi 
payment, the namej of the payees, and the 
iums to be made payable therein, to be figned 
by him the faid Nathaniel Hingfton, who u- 
fed to return the fame (igned by him the faid 
Nathaniel Hingdon accordingly, to the faid 
Livefay, Hargrave, and Co. who then filled 
up the bills fo returned according to their 
convenience, with dates, the umes they were 
made payable, the payees* names, the greater 
part of which were fi£litious, and the refidae 
real, and the fums for which they were to be- 
come payable, and that this was done as the 
exigencies of the houfe of Livefay, Hargrave, 
ana Co. required. That when the bilk were 
thus filled up, they were taken to the defend*- 
ants for acceptance ; fome of the faid billt, 
when fo taken for acceptance, being unindor* 
fed, and others of fuch bills, at the time they 
were fo taken for acceptance, having the 
names of the fuppofed payees in fuch bills 
* itidorfed in various hand-writings. That this 
happened in a great variety of mfiances, and 
to th^ amount of 20,oool. That the faid bill 
or' paper writing produced in evidence, af- 

though 
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iSioogh dated at Falmouth, was not in fa£l fill* 
cd up with the date, the time of payment, 
the name of the payee, «r the fum of mone^ 
herein mentioned^ at Falmouth, but in Lon- 
don. That bills fo drawn by the faid Na- 
thaniel Hinfffion, and dated from the fame 
place, were frequently carried at feveral dif- 
ferent times on the fame day, by the faid 
Livefay, Hargrave, and Co. to the oefendants 
for acceptance, and accepted by them accord- 
ingly. That it requires three days to tranfmit 
a bill from Falmouth to London by the poft. 
That in feveral Inftances, fuch bills drawn by 
the faid Nathaniel Hingflon, as from Fai« 
mouth, have been prefented by the faid Live- 
£iy, Hargrave, and Co. on the fecond day af- 
ter the date of them, to the defendants for ac- 
ceptance, and that they have accepted them 
without objefiion. That in many inftances, 
bills fo drawn by the faid Nathaniel Hingfion, 
wereprefented oy the faid Livefay, Hargrave, 
and Co. to the defendants for acceptance, on 
the days on which, by the courfe of the poft, 
the iame bills would have arrived, if fenton the 
refpeSive days of their refpeflive dates, but 
before the hours of the poft's arrival on thofe 
days, and that they were accepted by the de- 
fendants without objeQion. That in fome in- 
ftances, fuch bills were carried for acceptance 
after the arrival of the poft from Falmouth, 
and other bills of the hke kind at different 
times afterwards on the fame day. That in 
many inftanoes, fuch bilb were carried for 
acceptance on the day on which they were 

Z fillci 
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filled up by the faid Livefay, Hargrave, an J 
Co. the indant they were filled up, aod, whilft 
the ink with which they were fo filled up has 
been wet. That the houfe of the faid Live- 
fay, Hargrave, and Co. where the faid bills 
were fo filled up, was not three minutes walk 
irom the defendants' houfe. That this was 
the general courfe of dealing between the faid 
Livefay, Hargrave, and Co. and the defend- 
ants. That the ink has been apparently fa 
wet at many times when the bills were fo de- 
livered for acceptance, that the perfon wh» 
delivered them was careful in carrying them 
that they might not be fmcared. That at die 
time of carrying them in this manner, it was 
^parent that the fignature of Nathaniel Hing- 
Aon was dry, and an old writing, and that 
what had been written to fill up the bills was 
frefti and wet. That the witncffcs, by whofe 
teftimony the plaintiff gave the faid evidence 
of the feveral xndances of the manner of pre- 
fenting and accepting the faid bills, had n<$ 
particular memory to diftingui(h the bill or 
paper writing produced in evidence from the 
reft of the bills prefented, and accepted by 
^ihe defendants. That the date of the laid bill 
or paper produced in evidence, the name of 
the payee, and the fum therein expreifed to 
be made payable, were filled up by a clerk 
in the houfe of Livefay, Hargrave, and Co« 
in London, and that was a general courfe be- 
fore defcribed with refpeft to the other bilU 
ihat were carried to the defendants wet for ac« 
oeptancc. Tha the defendants paid bills un^ 

der 
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4er thefe circumftances to a large amount, zni 
for a confiderable length of time."^ 

.The record then ftatcd the objeflion bjr 
the defendants' counfel to the admiflibility o£ 
this evidence ; the direflion of the judge to 
the jury that it was proper evidence to main- 
tain the ilFue on the third count, which cpn- 
.fidered the bill as payable to the bearer : the 
verdift of the jury, according to that direc- 
tion; the tender or a bill of exceptions to h^. 
Loridihip ; and hia Lordfbip^s putting his feal 
to the latter. 

In Michaelni.as term, 1793, the Court of 
King's Eench gave judgment for the plain- 
tiff, on which the defendants brought a writ 
of error in Parliament, and afligned the com- 
mon errors. 

After argument at the bar of the Houfe 
of JUords, the following queftion was propo- 
fed to the judges : — 

" Whetiter the circumftances mention- 
,cd in the bill of exceptions was fufficiently 
relative to the propofitxons therein alfo men- 
tioned, viz, that the defendants in the aft ion 
knew the name Fletcher was fiftitious, or 
that the defendants had given authority to 
Livefay and Company to draw bills upon 
them the faid defendants, payable to fiflitious 
payees, fo that they ought to have been receiv- 
ed, arui left to the jury as evidence there- 
of ?" 

On this queftioft there was a divifion a- ' 
mong the judges, who, in Eafter term, 1794, 
d/?hvere4 their ^efpeftive qij^'mionsjerialtm r 

but 
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bat the majority of them, togeiher with the Lord 
Chancellor and Lord Kepyan, having declar- 
ed that they thought the evidence ought to 
have been received and left to the jury, the 
judgment was affirmed.* 

It may be obferved, that the onfy queftloB 
made in this cafe, was, whether the evidence 
flated was fufficient for the jury to conclude 
that die defendants knew that tn the particu- 
lar in fiance of this bill, the payee was fi£li^ 
tious ? or that they had given a general au- 
thority to Livefay and Co. to draw fuch bills 
upon them? If either of thefe conclufions 
could be drawn from the evidence, it feems 
to have been admitted without difpute, that 
the evidence was fufficient to mamtain the 
adlion on the bilU as a bill payable to the bear^ 
er. It follows from hence, That, 

In all cafes, where the holder of fuch a 
bill declares againfl the acceptor, as on a bili 
payable to the bearer^ it is fufficient to main- 
tain the aRion, that he fhould prove ; i. That 
the payee was fifiitious, and, 2. That the de- 
fendant knew this at the time when he accept- 
ed the bill : — or, i. That the payee was fic- 
titious, and, a. That the defendant had giv- 
en a general authority to the drawer, &c. to 
draw bills upon him in the name of fiQitious^ 
payees. 

In an aflion by an indorfee againfi an in- 
Raym. 174. dorfer, it is not neceffary to prove either the 
S(r. 444. hAxA 


% Bur. 67^. 


* Gibfon V. Hofit^ft >n ^r^^r* ^ H. BUckfto&e 28S— 
198. 
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iiand of the drawer or of the acceptor, or of any 
iadorfer before him again ft whom the a£lion i^^ 
brought ; for by his indorfement, he virtual- 
ly undertakes to every fubfequent holder^ 
that the ^araes of the drawer, acceptor, and 
previous indorfers^ are really in the hand- 
writing of thofe to whom they refpeflivcly 
purport to belong, 

• The fame diligence alfo, with refpefl ta 
tlie drawee; and the fame notice to the defend- 
ant as indorfee^ muft be proved in this ac«, 
^on, as ia that agaiaft the drawer, every in«^ 
dprfer being, with refpeft to fubfequent in- 
4orfees or holders, a new drawer. But proof 
of a demand from the drawer, and notice of 
i^on^payment by hira, is not necefTary. 

Where the aflion is by an indorfer who i Ld. Raym. 
^as paid the money, proof muft be given ojf 743* 
the payment;. 

In an a^on by the drawer again it the ac- ^d* Louyi- 
ceptor, it is neceflary to prove the hand-wri-*" ^' ^*"* 
ting of the latter ;. demand ot payment from moJ. 36^37, 
^im, and refufal ; the return ol the bill, and aymonds y. 
payment by the plaintiff; but it does not ap- Parininft«j* ^ 
pear neceffary to prove,, that the acceptor had ■ ^^^* *^^ 
m his bands cffe6ls of the drawer;, his accep- 
taince is prefumption that he had, and if he 
had not,, the proof rauft lie upon himfelf; 

In- an a£lion on the cafe by the acceptor Vid. 3- 
again ft the drawer^ the plaintiff muft prove ^'*^' ** 
me hand-writing of the defendant, and pay- 
ment of the money by himfelf, or fometning 
equivalent to that, fuch as his being in prifoa 
in execution. 
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It does not feem clear, whether in the cafi^ 

of a fimple acceotance, the acceptor in this 

a£lion muft not be put to the proof that he 

had n9 effe£ls of the drawer in his hands, ei- 

' > ther at the time of the acceptance, or at the 

{payment of the bill ; but the prefumption of 
aw, being that he had effefis, it would there- 
fore feem that the proof of the contrary lies 
on him. 
In the cafe however of an acceptance or 

E'ayment under proteft, there can be no doubt, 
ut the proteft is fufficient prefuraptive evi- 
dence of no efie£ls at the time when the pro^ 
tell was made; if therefore it was made on 
payment, it is certainly prefumptive evidence 
of no efie£ls, and it lies on the drawer ta 
fliew the contrary : but if the protefl was on- 
}^ at the time of acceptance, it is natural to 
prefume that at the time of payment the ac- 
ceptor had effefis, and the proof that he had 
not muft lie on him. 
izMotf. J45. ^N aflions againft the drawer or ind«rfer> 
Giib. L. e/ the proteft is fufficient evidence that the bill 
*^^* is not paid ; and the mere produftion of the 

proteft is fufficient ; it is not neceffary to 
prove either the writing of the notary or to 
give any account how the plaimifF had the 
proteft ; for that would be deftru6live to pub- 
lic commerce, and throw too great a difficul- 
ty on tranfa6lions of this kind : and bej^dnd 
leas, it is faid, that it is fufficient to fiiew the 
court the proteft without producing the bill 
C L.E.X19. hfelf, but here in general the bill itfelf muft 
be ihewn, as well as the proteft, becaufe the 

whole 
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wbole declaration maft be proved, which 
cannot be without giving the bilf in evidence. 

But in an afiion againft the drawer of a jj^^j^. 
bill which was loff, it was held by Holt^ C. J. King. * 
that proof of the defendant's having owned i»M«4.|ofi 
that ne had made the bill was fufiicient. 

With* rcfpeft to a Proniiffory Note, th« 
fame rules, of what i$ neceifary to be provedi 
apply, as in a Bill of Exchange ; the maker 
betn^ in the place of the acceptor; the payee, 
after indorfement, in that of the drawer ; and 
the indorfers and indorfees the fame in each. 

In general, direft proof is required of the 
fignatureof thofe parties whofe mdorfement 
muft be proved : But with refpe3 to the par- 
ty himfetf againft whom (he a£lion is brought, . 
proof of other circumftances may be fuffi- 
cient to fuppty the place of a£luai proof of 
his fignature ; particularly, confeflion. Thus, 
where the defendant was fued as indorfer of 
a note, and it was proved, that a perfon to 
whom application had been made to difcount 
it, fent it to the defendant, who looked on ify 
and fald it was his hand, and that the note, 
which had forae months to run, would be paid ^d^ Kar*- 
when due ; the Chief Juftice would not per- wicke. 
mit the defendant to fliew forgery, by fimili- Cooper v. 
tude of hands, becaufe that would tend to ^\^^^io}iJ 
deftroy all negociation of Bills and Notes. 
3ut he feemed inclined to have admitted ac- 
tiial proof of forgery, if the defendant could 
have given it, but this he was unable to do, 
alnd the plaintiff had a verdi£l. 

So, 
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the defendant's hand : This was determinecf 
fo long ago as the 14th Geo. II. in a cafe in 
the King's Bench, where the plaimifThaving^ 
ofifered callateral evidence to provc"^ the de- 
fendant's hand, the court not only held that 
this was fufficient, but faid, that the note bj- 
ing fct out in the declaration, was admitted 
by the default, and that the only ufe of pro- 
ducing it was, to fee whether any naeuaey was- 
indorfed on it as paid. 

Notwithstanding this, ahout four 
years afterwards the court of Common Pleaf^ 

Save a different decifion, holding not onlv 
lat the note ought to have been^produceo^ 
but bath the note and indorfement proved. 

And they gave the fame deci&on in a cafe 
which occurred foon after. 

Lo N G fubfequent to this, the fame court if^ 
in one book, reported to have givena iimilar 
ppinion on the authority of the two lad cafes. 
It appeared that the declaration contained 
two counts,, one on a note of hand, and ano- 
ther for money expended ; the defendant 
5 leaded a &t>off ; the plaintiff replied, and 
enied the fet-off,^ and , for want of a re- 
joinder, bgned judgment : The note was pro- 
duced on the execution of the writ of inquiry, 
but not proved ; and the defendant offered to 
confefs damages on being allowed a month's 
time to pay the debt and cods ; diis was not 
granted, but the jury found the vakie of the 
rote. 

TH^s<:^fe coming before the court, Lord 
Chief Juftice De Grey is reported to have 
'CxpreQed himfelf thus ; Damages mu& either 

be 
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be proved or admitted. The prefent caffc doei 
neither ; tor the fet-off confeffes only general 
damages on both counts. The note there* 
lore ought to have been proved. But the con^ 
feflion of the defendant's attorney makes thi« 
cafe particular in its circum Ranees, and on 
that ground only I am for difcharging the 
rule for fetting afide the inquiry. The reft 
of the court agreed. . 

But in another report of the fame cafe, 3 Wilf. 15$* 
Ae opinion of the court is reprefented in very 
different terms ; it is faid they were of opin- 
ion the jury had done|right ; thejplea of fet-off 
amounted to an acknowledgment of a del^t, 
and the clerk to the defendant's attorney had 
offered, in the hearing of the jury, to confefs 
damages. And Gould added, on ajudgment 
by detault in an a^lion on a Prorai (Tory Note j 
or a Bill of Exchange, the fum due on it is , 
admitted, and needs not to be proved oh the 
execution of a writ of inquiry. 

But this point is clearly decided by a late « 

cafe in the King's Bench. It was an aQioii {, l^Q. 3! 
againft the acceptor ; he fuflfeted judgment Green ▼. 
by default, the Y'^zinXiS produced a bill m the Hearoc* 
fame terras as that ftated in the declartion, 
but it did not appear to have been accepted ; 
and no other evidence was produced. It hav- 
ing been objefted that the bill produced did 
not correfpond with that mentioned in the de- 
claration, the court obferved that it nnghc 
have been accepted, though not in writing ; 
and that, by fufferlng judgment to go by de- 
fault, the defendant had admitted the caiife of 

a£lioil 
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a6lion to the amount of the bill, becaufe thai 
was fet out on the rec<nrd, and the only reafoB 
for pFoducing; it to tlie jury on executing the 
writ of inouiry, was to fee whether or not 
any part ot it had been paid. 
Morris V. A N D in a cafe before this, it had been held 

Lync. that it was not even neceffary \o produce the 

'• Q *^* not^ or bill ; for that if the' defendant had 
Bajlcy't P^^^ P^^^ of it, he might have pleaded that, 
4pp. No. 7. but he had let judgment go for we wh<^. 
Kulcd And now, on fuch judgment, a writ of 

anon. inquiry is not neceffary, for the court on 

B. R. H. application by the plaintiff will, if no good 
BtiUy V?, ^^'^^^ fliewn to the contrary, refer it to the 
Rafhieifh' v. pfopcr officer to afcertain the damages and 
Salmon. cofis, and calculate the intereff^ 
c'^'bi*'** Beside the different fubjefts of defence 
TermRep. ^hich may be colleAed from Ae general 
ttja. * principles laid down in the preceding chap- 
ters, tne mofi ufuai are thofe which anfe 
either from the total want of confideration, or 
from the illegality of the confideration for 
^hich the bill or note was given. 

The want of confideration, it is evident, 
will be a fufficient defence to an a£lion by 
one party againft another, from whom he haul 
immediateiy received the inftrument; for 
according to the general principles of law, no 
contraEl can be fupported without 41 confidera* 
tion, and accordingjy it frequently occurs, 
that the defendant refis his cafe on the cir- 
cumfiance of the bill or note having been 
^iven merely for accommodation. 

But where the plaintiff has in fafi given 
4 coafideratioa to 'Sat perfon from whom he 

immediateiy 
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immediately received the inftrument* any 
preceding party being fued oh it, cannot pro*' 
left himfelf, by faying that he himfelf had no 
value of the party to whom he gave it 5 for 
by makiiig himrelf a party to the inftturnent, 
he contributed to its currency, and that cir- 
cumfiance was, perhaps, one reafon that pre- 
vailed on the plaintiff to part with his money : 
And that in this refpeS there is no difference, y, ViT 
whether the perfon who aftually gave a good Mieropt 
oonfideration) knew that the inilrument was i Bur. 1663; 
aftually given without one or not, appears f^^ft'ff 
evident from the cafes which have been cited rw.t 'nV 

- P i/oug. 514. 

on a former occationv 

Wh£R£ a conflderation is ille|ral, that as Gukbard ▼• 
between the parties to the tranfa6lion, is a fuf- Roberts. 
ficient realbn to preclude the plaintiff from ' ^^'y^^* 
recovering, and it is immaterial, whether the gf^, y. * 
illegal confideration be, by the plaintiff him. Lawrence, 
fell made the foundation of his luit, or fet up 3 Term 
by way of anfwer by the defendant ; and there- ^*'' ^^*' 
lore the defendant may Ihew that the note or 
bill on which he is fued, was given by him to 
the plaintiff for an illegal confideration. 

Where the original tranfaftion however 
is not morally bad, its illegality arifing only 
from its being prohibited by a pofitive fiatute, 
every thing done in confcquence of the pro- 
hibited aft, will noi, of tourft^ be confidered 
as void: Thus where two partners enter into 
illegal contra6ls with third perfons, and on 
, a lofs falling on the partnerihip, one of the 
partners takes upon himfeif to pay the whole 
lofs, he cannot recover againft.the other his 
proportion of it. But ifthe other give bint 

A a an 
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an exprefs authority, or do any a& which 
amounts to an exprefs authority, or even to a 
fubfequent allent to p^ay his proportion of the 
lofs ; this will be binding on him. 
Vij. St. 7 Thus, where one of two partneA, con- 
G. 2. C.8. cerned in a ftock-jobbing tranfafiion, . paid 
the fum of 3000I. t^.e amount of the lofs they 
IUymJs^' had fuftaincd, and the other gave him a bond 
4 Bur. 1069. conditioned for the payment of half that fum, 
J Bi. Rep. it was held that the oMigee fliould recover on 
^3^* this bond, becaufe it was a debt of honour 

which the obligor was in confcicnce bound 
to pay, and this bond was not within the 
ftatute, though one from the lofers to the 
winners would have been fa. 
r«tr.le. V. The fame principle prevailed, and the *u- 

ilaunay. thority of this cafe was recognized in another 
^ Term which occurred very lately. KeeiU and 
U«p.. 4iB« Hannay^ with two other nerfons, had engag- 
ed together In illegal fpeculations in the ftocks, 
and having incurred conCderable lofles, on 
the 8th of January, 1774, came to a fcttlc- 
ment with Portis tlieir broker, who hail paid 
all the differences. On that occafion Keeblc 
repaid to Portis the whole fum advanced by 
him, except 8iil. which was partof Hannay's 
ihare of the lofs, and for which Keeble drew 
a bill on Hannay in favour of Portis, which 
Hannay accepted. This bill not being paid 
by Hannay when due, Portis brought an ac« 
« lion on it againft the executors of Keeble, 
and recovered the amount, no defence being 
iet up on account of the iHegalitjr of the 
dranfaftion. Keeblc's executors afterwards 

brought 
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Wot>ghtan a£lion aga'nft Hannay, to rejm- 
burfe thcrafelves the fum recovered again ft 
them by Portis, the declaration being for 
money paid by the plaixvtifFs to the defend- 
ant's ufe, on which they obtained a verdift, 
and the matter being agitated in court on a 
rule to f«t afide the verdift, that rule was dif- 
charged. Kenyon^ C J. tajiien dubitante. 

When the legality of a tranfaQion is im- 
peached, on account of its being in contra- 
vention oi a pofitive law of this country, there 
is a material diftinftion between the cafe, 
where both plaintiff and defendant ref^de in 
this country, and that where the plaintiff re- 
fides abroad. In tlie latter cafe, though the 
plaintiff knew that the defendant intended to 
tranfgrefs the laws of this country, yet if the 
contratl be complete, before ihefe laws can 
attach, be (hall recover on that contra£t.— ^ . 
Thus, where the plaintiff who rcfided in joJufoo, 
Dunkirk, together with his partner, who was Cowp. i^t^ 
a native of that place, fold and delivered a 
i}uantity of tea, for the price of which the ac- 
tion was brought, to the order of the defend- 
ant, knawing it was intended to be fmuggled 
by him into £ngland; bijit had no concern 
in the fmuggling fcheme itfe}f» having fold 
the tea to the defendant itl the common and 
ordinary courfe of trade, with an intention aC 
being paid in ready money, or in bills drawn 
perfonally on him in this country ; here it 
was held that fhe jntereft of the vendor be- 
ing totally at an end, and his contra61 com- 
plete bv the delivery of the goods at Dun- 
kirk, tne plaintiff had been guilty of no viola^ 

tion 
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tion of the bw> of this cocatrr. of vb«cfa be 
Wtf not boond to tske notice, aod Aevefiare 
he hid a right to rccoTcr. II indeed the 
pbintifT had engaged tn the liik of fmcggiiDg 
the grxxis into £ngiand, be would then have ' 
been privy to the guih of the defendant^ and 
would not bare t^cn affified by the laws of 
that country, whofe laws be had cootriboicil 
to elude. 
nipn But where the plaintifi or fome of thens 

L>wf cset « refide in a place fobjed to the crownof Greats 
^Mm^^^A Britain, and tbofe of tbem b refidkiir affift 
m the execution of the fmnggki^ lchciiie» 
the other! , though in faA unacquiamed with 
the tranb^ion, fiall be confidered as alfefied 
by the knowledge of their partners, and (hall 
not be sfliiled by tbe couni m this country.. 
VIA. Pow«ll What is or is not a good confideration it 
»tt CoiufnAi jg j^Qf. intended here to inquire, any farther 
« ajl/^* than, as it is ncceflary to point out a material 
diilinflion which tbe legiikture has thought 
proper to eAabliOi, with rei]pQ£l to theefl^6l 
ivhich tbe illegality (hall have, in general, 
and in fome particular cafes. 
^Id. Doug. In general no adVatitage can be taken of 
jt. (6i4) the illegality of th<d conuderation, but as be- 
tween the perfons iittmediately concerned ia. 
the tranCaalon ; any fubfequenl holder of the 
bill or note, by a fair confideration, cannot be 
afFctlcd by it. 

But there are cafes, in which it has beeti, 
determined, that by the conftru£lbn of c^- 
tain Ilatutes, the innocent indorfee (hall not 
recover againft the acceptor of the bill, or 
drawer of the note.. fit 
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By ft. 9 Ann. c. 14. f. 1. " All notes, 
T>ilis, &c. where the whole or any part of the 
conflderation, ihall be for any money or other 
valuable thing whaifoever, won by gaming or 
playing at cards, dice, tables, tennis, bowls^ 
or vtker game or games whatfoever, or by 
betting on the fides or bands of fuch as do 
game at any of the games aforefaid, or for re- 
imburfing or re-paying any money knowing- * 

]y lent or advanted for fuch gaming or bett- 
iHjgy or lent and advanced at the time or place 
oi fuch play to any perfon or perfons fo gam* 
ing or betting as aforefaid, or that (hail, dur« 
ing fuch play, fo play or bet, (hall be utterly 
votd^frujiraU^ and of no effcB^ to allintents 
and purpofcs whatfoever. ^^ 

After this ftatute, there occurred a cafe q*^*^^' 
in which it appeared, that the defendant had suTiij"^. 
given to one Church, certain Promiffory Notes 
for money knowingly advanced by him to 
ganre with at dice; that Church indorfed 
them to the plaintiiFfor a valuable confidera- 
lion, who had no notice that any part of the 
money for which the notes were given had- 
httn lent for the purpofe of gaming. After 
two arguments, the court were of opinion, 
that the true conftruflion of the words, " fliall 
be utterly void, &c." was, that no recovery 
could be had againft the defendant on the note, 
even in the hands of an innocent indorfee. 

By ft. 12 Ann. ft. 2. c. 16. f. i. " All 
bonds^ contrafls, and ajfurances whatfoever» 

A a 2 ' mad^ 


made for payrfienl of any principal or inon^ 
to be lent, or covenanted to be performed up* 
^on or for any ufury, whereupon or whereby 
there (hall be referved ar taken above the 
^te of five pounds in the hundred^ (kail be 
utterly vaid.'* 
vTJkn ® ^ ^^^^ ftatute, and on the authority of the 

X)o»g 7|]^ cdfe on thie ftatute of gaming, it has been de« 
tnrmined that no a6Hon can be maintained by 
an innocent indorfee, againft the acceptor of 
a bill given on an ufunous- confideration. — 
The court were of opinion that the words of 
the (btme were too flrong not to extend to 
this cafe, the word affutan^es being a general 
term, comprehending all kindfr q\ ficwfitits^ 
notes and biils as well as bonds, and that the 
former cafe (food dire£lly in the way. 

By ft. 5, G^2, c. gp. u 1 1. " Every bond, 
bill, note, contra'ft or agreement, or other 
fecurity whaifoever, made or given by any 
bankrupt, or by any other perfon, unto or tO' 
the ufc of or iu truft for afty creditor or cre- 
ditors, or for the fecutity of the payment of 
any debt or fmn of money doe from fuch 
bankrupt at the rime of his becoming bank- 
rupt, or any part thereof, between the time 
of his becoming bankrupt, and fuch bank- 
rupt's difcharge, as a con/ideration^ or to the 
intent to perfuade him, her,' or them,, to con- 
fent to or iign any fuch allowance or certifi- 
cate, (hall be wholly void^ and of no efiefi j 
and the monies thereby fecured or agreed to 
tobe-paid, (hall not be recovered or recover- 

able ; 
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d>!e ; and the party fued on fuch bond, biI7^. 
note, contita^l, or ^reernent, fliall and may. 
plead the general iuue, and give this a8 and 
Ae fpecial matter in evidence." 

There can be no doubt, from a com* 
parifon of the words of this^ fiatute with thofe 
df the two preceding ones, that the (anie de* 
termination would- be givei^ againft an in* 
nocent indorfee in this cafe as in the two for- 
mer : But in none of the cafes is he ahosether g^^ ^^ 
without remedy, for he may fue the indorfer j^^^^ y^ 
on his indorfement, becaufe as between them 
it is a new bill, and no inquiry can be made 
into the orijginal conitderation. 

It has been obferved that except in the 
particular cafes above-mentioned, the defence* 
raifing f^om the illegalitj^ of the confidera- 
lion, cannot be fet up agamfi any other plaia^ 
tiff than tlie perfon who was privy to the ori- 
ginal tranlaaion : But this rule muft be con^ 
fi^ed to the ordinary cafe of a bill or note,, 
kidorfed before it v/as due *r for it has been 
repeatedly ruled at Guildhall, that wherever J; P^J^"^ 
it appears that a bill or note has been indorf- ccfton'Spring 
ed over, fomc time after it is due, which is-Affiaej 17I8. 
out of the ufual courfe of trade,, that circum- 
flance alone throws fuch a fufpicion on it^ 
that the indorfee muft take it on the credit of 
the indorfer, and mu& ftand in the fltuation 
of the perfon to wham it was payable. Banks t^ 

Therefore in anaftion by theindorfe? f^incifton** 
of a Promiflbiy Note payable on demand, spr^in" Af. 
againft the maker ; the defendant was admit- fi«», 1788, 
ted to give evidence that the note had been ^^^^[^ '^'- 

iadorfed [\l^'^ 

Kep. tu 
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indorfed to the plaintiff a year and a half af. 
lerwards; and to impeach the conflderation 
by Slewing that it had originally been given 
for fmugeled goods^ and that payments hact 
been made upon it at feveral times. And 
though no jpnvity was brought home to the 
plaintiff^ Mr. Juftice Buller noafuited the 
plaintiff. 

B u T the generality of this rule was doubt- 
cd by Lord Kenyon^ though the other three 
judges adopted it in its extent. It is however 
generally agreed that it ihall prevail, wher*^ 
ever it appears on the (ace of the note or bill^ 
that it has been difhonoured, or if knowledge 
can be brought home to the indosiee that it 
bad been fo. 
Brown v. THEREFORE in an a£lion by the indorfee 

Davtt. of a Promiffory Note again fl the maker, where 

3 Term f}^Q note appeared to have been noted for non- 
**'• ^^' payment^ and indorfed after it became due, 
the defendant fhall be admitted to ihew that 
the note was paid as between him and the 
original payee from whom the plaintiff re« 
ceived it. 
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